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PREFACE. 



Tms book treats solely of the Law of Communication 
by Telegraph. The telegraph is of great and growing im- 
portance. It diflFers radically from every previously known 
means of communication. Consequently, legal questions 
arising through its existence and use are often entirely 
novel Such being the case,. it is natural to expect to find 
the law of communication by telegraph in an unsettled 
condition, — an expectation which is fully confirmed by 
an examination of the decisions. I believe that my sub- 
ject, although not a broad one, fully justifies, in its im- 
portance and in the unsettled condition of its law, the 
publication of a text-book. In the treatment of my sub- 
ject I have endeavored to state the existing law in an 
easily obtainable form. Where the cases upon a point are 
conflicting, I have given the arguments bearing upon that 
point at length. Where I have had the misfortune to dis- 
agree with the great weight of authority, I have placed my 
objections in a note. In addition to such objections, the 
cases and the comments thereon, I have felt it best to place 
in the notes all matters bearing indirectly upon my sub- 
ject. I wish to thank here Mr. John C. Gray for many 
valuable suggestions and criticisms on my manuscript. 

M. G. 

Boston, Dec. 27, 1884. 
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COMMUNICATION BY TELEGRAPH, 



CHAPTER I. 

THE LEGAL STATUS OP A TELEGRAPH COMPANY. 

§ 1. A TELEGRAPH is an apparatus, or a machine, used 
to transmit intelligence to a distance with the aid of 
electricity. Owing to the peculiarity of this means of 
communication, courts have differed widely in deter- 
mining the legal status of a telegraph company. They 
have held the following conflicting views in regard to 
it : (1) A telegraph company is a common carrier, or, 
if not strictly within the definition of a common carrier, 
is governed nevertheless by the same laws ; (2) a tele- 
graph company is analogous to a common carrier in its 
obligations to the public, but is responsible only for 
losses occurring through its failure to use due care ; 
(3) a telegraph company is an ordinary bailee for hire, 
or, if not strictly such, is governed by the same laws. 
Before considering separately these varying views, it is 
necessary to define and distinguish the occupations of 
common carriers, and of ordinary bailees for hire for 
the transportation of goods ; and to determine the general 
features of the occupation of telegraph companies. 

1 



2 COMMUNICATION BY TELEGRAPH. 

§ 2. A bailment is a delivery of goods upon a con- 
tract, express or implied, that the purpose of that deliv- 
ery shall be duly executed, and the goods restored, or 
delivered over according to directions, as soon as that 
purpose shall be accomplished.^ There are five species 
of bailment. Under one of these — the locatio^ or let- 
ting for a reward — is classed the locatio operis mercium 
vehendarum^ or the letting out for hire of work and labor 
to be done by the bailee in carrying goods. Bailees of 
this class are of two kinds : (1) common carriers, and 
(2) private carriers, or ordinary bailees for hire for the 
transportation of goods. A common carrier may be 
defined to be one who undertakes for hire to transport 
goods from place to place upon a certain route for such 
as choose to employ him.^ An ordinary bailee for hire 
for the transportation of goods is one who does not make 
a business of carrying goods for such as choose to employ 
him, but who serves in this way on some particular occa- 
sion.^ The former, since he undertakes to serve the 
public generally, is in the exercise of an occupation of a 
public nature ; the latter, since he does not undertake to 
serve the public generally, is in the exercise of an occu- 
pation of a private nature. The distinction between the 
two carriers consists, not in any difference in the kind 
of goods intrusted to them, — for goods of the same 
kind may be bailed to both, — but solely in the difference 
between the natures of their occupations.* 

§ 3. This distinction has generated a marked and 

^ A collection of different definitions of bailment may be found in 
Schouler's Bailments, including Carriers, p. 2. 

3 A collection of different definitions of a common carrier may be 
found in Hutchinson on Carriers. § 47. 

^ Hutchinson on Carriers, § 35. 

^ Ingate v. Christie, 8 Car. & K 61 ; Hutchinson on Carriers, § 48 ; 
Schouler's Bailments, including Carriers, 311. 



LEGAL STATUS OF A T£L£GfiAPH COMPANY. 6 

important difference in the legal incidents of the two 
occupations. An ordinary bailee for hire is under no 
obligation to contract to transport goods. He is under 
an obligation only to serve one whom he has contracted 
to serve. His obligations arise and are determined in 
every case by the contract of employment. Now a 
common carrier is, of course, under an obligation to serve 
one whom he has contracted to serve. But, from the 
mere fact that he undertakes to transport goods for the 
public generally, he is also under an obligation to con- 
tract to transport goods for such as choose to employ 
him.^ Again, an ordinary bailee for hire is liable only 
for loss occurring through his negligence. But a com- 
mon carrier is liable, not only for loss occurring through 
his negligence, but for loss occurring through any cause 
other than one of the common-law exceptions to his lia- 
bility, — an act of God or the public enemies. In fact, 
the liability of a common carrier is not only that of an 
ordinary bailee or private carrier, but also, subject to cer- 
tain exceptions, that of an insurer.^ Extraordinary as 
this liability is, it was founded upon public policy.^ The 
existence of common carriers was of the utmost impor- 
tance to the public, and, when once established, the em- 
ployment of them by those who wished a transportation 
of goods effected was deemed a necessity. Common 

1 Hutchinson on Carriers, §§ 296, 297 ; Story on Bailment (9th ed.), 
§ 508; Lawson's Contract of Carriere, §§ 69, 212; Schooler's Bailments, 
including Carriers, 364, 855. 361. 

« Mynard v. Sy. &c. Rd. Co., 71 N. Y. 180. 183; Hutchinson on Car- 
riers, § 4 ; Schouler*8 Bailments, including Carriers, 386-388. 

« This statement is consonant, it is believed, with the generally ac- 
cepted view of the ground upon which this liability rests. It may be 
questioned, however, whether this liability is not, in reality, a survival 
of the liability incident in earlier times to all classes of bailment. See 
Holmes on the Common Law, Lecture V. 
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carriers were subjected to this exceptional liability be- 
cause it was seen that otherwise they could, through the 
unlimited opportunity offered them by their exclusive 
possession of goods, be negligent or collude with robbers 
with a practical immunity from detection, — a bailor 
being, tlirongh his surrender of goods, wholly unable, as 
a rule, to show how the loss or injury happened. Com- 
mon carriers were not subjected to liability for " the act 
of God or the public enemies,'' simply because those 
causes of loss were deemed so notorious that they could 
easily be proved or disproved. 

§ 4. Whether a person is a common carrier or an or- 
dinary bailee for hire for the transportation of goods de- 
pends, in the first place, upon whether he carries goods 
for hire, and, secondly, upon whether he undertakes to 
carry goods for the public generally. The former is the 
common, the latter the distinctive, element between the 
two occupations. 

A telegraph company may be defined as a company 
that undertakes for hire to communicate intelligence, with 
the aid of electricity, between places situated upon its 
route for such as choose to employ it. Now, as a tele- 
graph company undertakes, not to transport goods or 
even the written messages which it receives, but simply 
to communicate the intelligence contained in those mes- 
sages, it is not, strictly, a bailee of any description. It 
may be urged that, as a message is reduced to writing 
both before and after its electrical transmission, a tele- 
graph company is at least at these two times a bailee. 
But this is not the case. It is true that a piece of paper 
may be classed under the definition of the tei-m " goods," 
and is capable, consequently, of bailment. But it is 
equally true that there is no bailment of a written mes- 
sage to a telegraph company, since the paper which the 
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company receives is not, and is not intended to be, the 
paper which the company delivers: the tangible parts 
of such a message, if not the property of the telegraph 
company before, becomes so, it seems, by gift of the 
sender.^ 

The fact that intelligence — in its nature intangible — 
is intrusted to telegraph companies is certainly a dis- 
tinction, whether material or not, between the occupation 
of a telegraph company and that of any class of bailment. 
In every bailment the possession of the bailor ceases 
when that of the bailee begins : in the disclosure of intel- 
ligence to a telegraph company, however, the knowledge 
of the company does not exclude that of the employer, 
whose power to disclose that intelligence to others or to 
act upon it in other ways is nowise affected. 

§ 5. Apart from any question of the materiality of this 
distinction, it is clear that as a telegraph company under- 
takes for hire to transmit intelligence from place to 
place, its occupation more closely resembles in its pur- 
poses a locatio operis mercium vehendarum than any 
other class of bailment.^ It may be urged that a tele- 
graph company does not convey a mess|ige in the form 
in which it receives that message, but transmits it by 
signs to the place of destination ; and that as a telegraph 
company expends a certain amount of work and labor in 
altering the form of a message, its occupation more 
closely resembles a locatio opens faciendi — a letting out 
of work and labor to be done, or care and attention to 
be bestowed, by the bailee upon goods bailed, for a recom- 
pense — than any other class of bailment. But this is 
not the case. The alteration in the form of a message 
is made by the company and authorized by the employer 

^ See § 25, post, 

« See §§ 6, 8, ace, § 10, contra. 
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only as a necessary incident in effecting the electrical 
transmission of that message. A telegraph company is 
employed solely for the purpose of effecting the commu- 
nication, not the alteration, of a message. It is employed, 
that is, as a carrier is, to deliver elsewhere what it is 
intrusted with. 

While the occupation of a telegraph company more 
closely resembles, in its purpases^ a locatio operis mereium 
vehendarum than any other class of bailment, it more 
closely resembles, in its nature^ the occupation of a com- 
mon carrier than that of an ordinary bailee for hire for 
the transportation of goods. It is undoubtedly of a 
public nature. In the first place, a telegraph company 
undertakes to serve the public generally ; in the second, 
it invokes in its behalf the right of eminent domain. 
The exercise of the right of eminent domain is always 
in derogation of that great and fundamental principle of 
constitutional governments which secures to every indi- 
vidual the right to acquire, possess, and defend property ; 
and is justifiable only where a public purpose and a pub* 
lie exigency concur in requiring the right of the indi- 
Tidual to yield to that of the sovereign power.^ A 
telegraph company, therefore, either because it under- 
takes to communicate intelligence by telegraph for such 
as choose to employ it, or because the right of eminent 
domain is invoked in its favor, is, as a common carrier 
is, in the exercise of an occupation of a public nature.^ 

1 Township of Pine Grove v. Talcott, 19 Wal. 666. 676; B. & P. Rd. 
Co. V. McComb, 60 Me. 290, 295 ; Cooley's Const. Limit. *630, *681 ; 
Mill on Eminent Domain, §§ 12-14, 21, 22, 61. 

2 Turnpike Co. v. News Co., 43 N. J. L. 881 ; T. Co. v. Griswold. 
37 Oh. St. 301 ; True v. Int. T. Co., 60 Me. 9; W. U. T. Co. v. Neill. 67 
Tex. 283; Passmore v, W. U. T. Co., 78 Penn. St. 238 ; W. U. T. Co. v. 
Bertram (Tex. Ct. App. Civ. Cas.), White & Wilson, § 1162 ; W. U. T. 
Co. y/ Heynolds, 77 Va. 173 ; I>e Batte v. N. Y., Alb., & Buf. T. Co., 
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§ 6. In taking up the conflicting views of the status 
of a telegraph company, the one that first presents itself 
for consideration is as follows : A telegraph company 
is a common carrier, or, if not strictly within the defi- 
nition of a common carrier, is governed nevertheless by 
the same laws. The principle in support of this view is 
that the occupation of a telegraph company, as that of 
a common carrier, is of a public nature, and that the 
distinction between an electrical transmission of intel- 
ligence smd a transportation of goods is, in itself, insuf- 
ficient to cause any difference in the legal status of the 
two occupations. In this view of its status, a telegraph 
company is under an obligation to serve, in its under- 
taking, all those who choose to employ it, and is respon- 
sible, subject to certain exceptions, as an insurer for 
what it is intrusted with. There are few cases in sup- 
port of this view.* In one of them. Parks v. Alta Cali- 

1 Daly, 547 ; Breese v. V. S. T. Co., 48 N. Y. 132 ; N. Y. & Wash. Pr. T. 
Co. V. Drybwg, 35 Penn. St. 298; Tyler v. W. U. T. Co., 60 Dl. 421 ; 
8. c. 74 111. 168 ; Bartlett ». W. U. T. Co., 62 Me. 209 ; W. U. T. Co. v, Gra- 
ham, 1 Col. 230; Candee v. W. U. T. Co., 84 Wis. 471 ; Wolf ». W. U. T. 
Co., 62 Penn. St 83; Davis v. W. U. T. Co., 1 Cine. Sup. Ct. Reporter, 
100, and reported in Allen's Tel. Cas. 563. See §§ 6, 8, 18, ace, ; MiU on 
Eminent Domain, $ 21. 

A Parks V. Alta Cal. T. Co., 13 Cal. 422 ; MacAndrew »- El. T. Co., 
17 C. B. 3 ; W. U. T. Co. v, FonUine, 58 Ga. 433. per Jackson, J. ; Lock- 
wood V. Independent Line of T. Co. (Court of Cpmmon Pleas of the city 
of New York, 1865), reported in Allen's Tel. Cas. 661; Strasburger 
v. W. U. T. Co. (Super. Court of the city of New York, 1867), reported 
in Allen's Tel. Cas. 661 ; Bell v. Dominion T.^Co. (Super, court, Montreal, 
1880), 25 L. C. J. 248. See True v. International T. Co., 60 Me. 9 ; 
W. U. T. Co. ». Blanchard, 68 Ga. 299, 308; W. U. T. Co. v. Meek, 49 
Ind. 53, in which telegraph companies are termed " common carriers of 
messages." The strength of this list of cases is weakened by the fact 
that the opinion that telegraph companies are insurers is in many of them 
uncalled for. In Parks v. Alta Cal. T. Co., the company was unques- 
tionably negligent, and, consequently, would hare been responsible to its 
employer whether its status had been deemed to be that of a common 
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fornia Telegraph Company, the court use the following 
language : " The rules of law which govern the lia- 
bility of telegraph companies are not new. They are 
old rules applied to new circumstances. Such companies 
hold themselves out to the public as engaged in a par- 
ticular branch of business, in which the interests of the 
public are deeply concerned. They propose to do a cer- 
tain service for a given price. There is no difference, 
in the general nature of the legal obligation of the con- 
tract, between carrying a message along a wire and 
carrying goods or a package along a route. The physi- 
cal agency may be different, but the essential nature of 
the contract is the same. The breach of contract in 
one case or the other is, or may be, attended with 
the same consequences; and the obligation to perform 
the stipulated duty is the same in both cases. The im- 
portance of the discharge of it in both respects is the 
same. In both cases the contract is binding, and the 
responsibility of the parties for the breach of duty is 
governed by the same general rules." 

§ 7. The argument in support of the view that a tele- 
graph company is a common carrier, or, if not strictly 
such, is governed by the same laws, may be stated briefly 
as follows : — 

carrier or only that of an ordinary bailee. The opinion of Mr. Justice 
Jackson in W. U. T. Co. v. Fontaine is open to the same objection. In 
MacAndrew v. El. T. Co., judgment was given for the defendant on the 
ground that the stipulation between the company and the sender of the 
message exempting the former from responsibility for losses occasioned 
by certain causes was reasonable ; but if reasonable between a common 
carrier and his employer, it would undoubtedly have been so between an 
ordinary bailee and his employer, and the company, therefore, would not 
have been liable under either view. Strasburger v. W. U. T. Co., Lock- 
wood V. Ind, Line of T. Co., and Bell v. Dom. T. Co., were not decided in 
courts of highest resort. With MacAndrew v. El. T. Co. confer Playford 
V. U. K. E. T. Co., 17 L. T. n. a. 248, 8 c. L. R. 4 Q. B. 706, and Dick- 
son V. Renter's T. Co., 2 C. P. Div. 62, 3 C. P. Div. 1. * 
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If a company undertakes for hire to transport goods 
from place to place for such as choose to employ it, it is 
a common carrier. If a company should undertake for 
hire to transport letters from place to place for such as 
chose to employ it, it also — if such a business were 
permissible — would be a common carrier.^ Now, it is 
clear that the tangible parts of a letter are of little 
value ; that is, that practically the whole value of a let- 
ter consists in the intelligence contained in that letter. 
Consequently, if a company should undertake for hire 
to write out at dictation messages for such as chose to 
employ it, and, after carrying those messages to their 
destination, to read them off to the parties addressed, 
it also would be a common carrier. There would clearly 
be no technical bailment to such a company, since the 
tangible parts of each message would, before and after 
the receipt of that message, be the " goods " of the 
company; yet it would be absurd to refuse, upon this 
ground, to hold the company to be a common carrier. 
Can any material distinction be drawn between an occu- 
pation of this nature and the occupation of a telegraph 
company ? Certainly not. The means may be different, 
but the occupations • are the same. The undertaking 
to deliver elsewhere, in accordance with directions, the 
intelligence intrusted to the company by its employer 

1 The postal system is wholly under the control and management of 
the government, and upon the ground that postmasters do not contract 
with private individuals, and are not permitted to vary their charges in 
proportion to the value of the letters intruated to them, it is held that 
they are not common carriers. Lane v. Cotton, 1 Ld. Raym. 646 ; Whitfield 
V. Lord Le Despencer, Cowper, 764 ; Dunlop v, Munroe, 7 Cranch, 242, 
267 ; Keenan v, Southworth, 110 Mass. 474. It is implied, however, in 
Lane r. Cotton, that if the business were carried on by a private indi- 
vidual for gain he would be a common carrier. Breese v. U. S. T. Co., 
45 Barb. 274, per Johnson, J., ace. 
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is, togetiier with the offer to serve the public generally, 
incident to each occupation ; and, as the absence of a 
technical bailment is insufficient to alter the character 
of the former occupation, it must be equally immaterial 
in determining that of the latter. The occupation of 
a telegraph company, therefore, is that of a common 
carrier. It is true that the means which a telegraph 
company employs to communicate intelligence differ 
from the means which any common carrier employs 
to transport goods ; but it is needless to say that the 
means of transportation employed by one carrier are 
frequently radically different from those employed by 
another, and that the determination of whether or not 
a person is a common carrier does not in the least de- 
pend upon the particular means of transportation which 
he uses. It is true, also, that a telegraph company does 
not have manual possession of intelligence during trans- 
mission ; but it has never been held that the incidents 
of their calling attached to common carriers only while 
tlie goods intrusted to their care were literally in their 
hands. It is true, lastly, that a telegraph company 
cannot accompany intelligence during transmission and 
control by its presence tiie means of communication, — 
electricity ; but the power to control the means by which 
a transportation of goods is effected is simply a usual, 
not a necessary, incident to the calling of a common 
carrier.^ 

Admitting, however, that the occupation of a tele- 
graph company differs from that of a common carrier 
in that, while it is possible to accompany goods during 
their transportation, it is impossible to accompany intel- 
ligence during its electrical transmission, the difference 
is insufficient to affect the identity of their status. The 

1 Buckland v. Adams Ex. Co., 97 Mass. 124: 
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liability incident to the occupation of a common carrier 
rests upon something broader than the definition of the 
term " goods." The principle of public policy in support 
of that liability is, in reality, that those who offer to 
receive and deliver elsewhere whatever is intrusted to 
them by those who choose to employ them should be 
responsible, subject to certain exceptions, as insurers 
for whatever actually is intrusted to them. This prin- 
ciple applies with full force to telegraph companies. 
The fact that the disclosure of intelligence to a tele- 
graph company does not deprive the employer of the 
company of his knowledge of that intelligence and of his 
cc^isequent ability to act upon it, otherwise, is wholly 
immaterial. Whether knowledge of that intelligence is 
or is not important, in other respects, to the employer 
of the company, the immediate communication of that 
intelligence is always evidently of some importance, and 
is frequently of the utmost importance, to him. Even, 
therefore, if a telegraph company is not strictly speak- 
ing a common carrier, yet, as it offers to serve in its 
business the public generally, and is intrusted with what 
is of value to its employers, the legal status of the two 
occupations should be identical. 

§ 8. The second of the conflicting views in which tele- 
gra|)h companies have been regarded is as follows : A 
telegraph company is under an obligation to serve in 
its business all those who choose to employ it, and is 
liable only for losses occurring through its failure to 
exercise due care. The principle in support of this 
position is that although a telegraph company is, as a 
common carrier is, in the exercise of a public calling, 
and consequently under an obligation to serve all those 
who choose to employ it, the difference between an elec- 
trical transmission of intelligence and a transportation 
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of goods by any means is necessarily so great that a 
telegraph company is not a common carrier ; and, further, 
that that principle of public policy which attached the 
exceptional liability of an insurer to the latter has no 
just application to the former, which should be liable 
only for losses occasioned by its negligence. 

This is the generally accepted view of the legal status 
of a telegraph company.^ In Ellis v. American Tele- 
graph Company,^ the materiality of the distinction be- 
tween an electrical transmission of intelligence and a 
transportation of goods is thus laid down : " The reasons 
of policy and expediency on which the rule of the com- 
mon law is founded, which imposes on carriers of goods 
a liability for all losses not caused by the act of God or 
the public enemy, do not apply to the business of trans- 
mitting messages by means of the electric telegraph. 
Carriers are intrusted with the manual possession of the 
property committed to their care. While in their custody 
it is wholly out of the control and supervision of its 

1 N. Y. & Wash. Pr. T. Co. v. Dryburg, 35 Penn. St 298; T)e Rutte 
V. N. Y., Alb., & Buf. T. Co., 1 Daly, 647 ; s. c. 30 How. Pract. 403 ; 
Ellis V. Am. T. Co., 13 Allen, 226 ; W. U. T. Co. v. Carew, 16 Mich. 625 ; 
Baldwin r. U. S. T. Co., 45 N. Y. 744; Breese v. U. S. T. Co., 45 Barb. 
274; 8. 0. 48 N. Y. 132; Schwartz v. A. & P. T. Co., 18 Hun, 157 ; Grin- 
nell V. W. U. T. Co., 113 Mass. 299 ; Tyler v. W. U. T. Co., 60 111. 421, 
427; 8. c. 74 BI. 168; T. Co. v. Griswold, 87 Oh. St. 301; Shields r. 
Wash. T. Co., AUen's Tel. Cas. 5; Camp v, W. U. T. Co., 1 Met. (Ky.) 
164 ; Leonard v. N. Y., Alb., & Buf. T. Co., 41 N. Y. 644 ; El wood v. W. 
V. T. Co., 45 N. Y. 549 ; Bartlett w. W. U. T. Co., 62 Me. 209, 220 ; 
Aiken v. T. Co., 5 S. C. 858. 371, 372 ; Hibbard v. W. U. T. Co., 
33 Wis. 658, 565; Dorgan v. T. Co. (C. C. S. D. Ala. 1874), 1 Am. 
L. T. R. N. 8. 406, 410 ; W. U. T. Co. r. Neill, 57 Tex. 283 ; Pass- 
more V. W. U. T. Co., 78 Penn. St. 238 ; Baxter v. Dom. T. Co., 37 
U. C. Q. B. 470; W. U. T. Co. r. Reynolds, 77 Va. 173. Cf. Clarence 
G. M. Co. V. Mont. T. Co. (C. C. Quebec, 1881), 8 Q. L. R. 94; Turn- 
pike Co. r. News Co., 43 N. J. L. 381. 

a 13 Allen, 226, 232, 28a 
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owner. The identity of the article which they received 
with that which they delivered cannot be mistaken. By 
the use of a proper degree of diligence and care, such as 
is necessary to the safety of the goods in their charge, 
they can guard against their loss arising from any cause 
excepft such as from the nature of things are beyond their 
control ; while the danger of fraud and the opportunity 
for its practice by those who have the exclusive and ab- 
solute custody and control of property for carriage, render 
it expedient and necessary to hold them to the strictest 
accountability for its safe transmission and delivery. 
But the trust reposed in the owner or conductor of a line 
of telegraph is of a very different character. No property 
is committed to his hands. He has no opportunity to vio- 
late his trust by his own acts of embezzlement, or by his 
carelessness to suffer others by means of larceny or fraud 
to despoil his bailors of their property. Nor can it be 
at all times in the power of an operator, however careful 
or skilful he may be, to transmit with promptness or 
accuracy the messages committed to him. The unfore- 
seen disarrangement of electrical apparatus ; a breach 
in the line of communication at an intermediate point 
not immediately accessible, occasioned by accident or by 
wantonness or malice ; the imperfection necessarily inci- 
dent to the transmission of signs or sounds by electricity, 
which sometimes renders it difficult, if not impossible, to 
distinguish between words of like sound or orthography : 
these and other similar causes, the effect of which the 
highest degree of care could not prevent, make it im- 
practicable to guard against errors and delays in sending 
messages to distant points. ... It would be manifestly 
unreasonable and unjust to annex to a business of such 
a nature the liability of a common carrier, or to require 
that those engaged in it should assume the risk of loss 
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and damage arising froui causes the operation of whicli 
they could neither prevent nor control." 

§ 9. The argument in support of the view that a tele- 
graph company is imder an obligation to serve in its 
business all those who choose to employ it, and is liable 
only for losses occurring through its failure to exercise 
due care, may be stated briefly as follows : — 

One who undertakes for hire to transport goods from 
place to place for such as choose to employ him is a 
common carrier. Admitting — what is not the case ^ — 
that if a company should undertake for hire to transport 
letters from place to place for such as chose to employ 
it, it would be a common carrier, an occupation of this 
nature would be radically different from that of a tele- 
graph company. A telegraph company does not under- 
take to transport the written messages which it receives 
from its employers ; it undertakes simply to communi- 
cate, with the aid of electricity, the intelligence contained 
in those messages. Admitting further — what is a for- 
tiori not the case — that if a company should undertake 
for hire to write out at dictation messages for such as 
chose to employ it, and, after carrying those messages 
to their destination, to read them off to the persons 
addressed, it would be a common carrier ; ah occupation 
of this nature, also, would be radically different from 
that of a telegraph company. It is true that the obliga- 
tion to serve those who choose to employ it is common to 
both occupations : a telegraph company, either because 
it undertakes to serve in its business the public gener- 
ally, or because the right of eminent domain is exercised 
in its behalf, is undoubtedly under an obligation of this 
nature. It is equally true, however, that the reasons for 

1 Whitfield V. Lord Le Despencer, Cowper, 754, 764, ace. 
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tiie exceptional liability of common carriers — reasons 
which are founded in the carrier's possession of goods — 
do not apply to both occupations. In the former occu* 
pation the paper upon which the intelligence is written 
is capable of manual possession^ and can be accompanied 
and effectually protected throughout its transportation 
from those causes of loss which can be avoided only 
through the supervision of an individual. In the latter 
occupation, it is needless to say, the paper containing 
the intelligence is not in fact transported to the place ad* 
dressed, and a manual possession of the intelligence dur- 
ing its electrical transmission is impossible. The total 
inability to accompany intelligence during its transmis- 
sion, and to obviate thereby any loss that may occur 
through accident or malice, is not a technical, but a very 
material, distinction between the occupation of a tele- 
graph company and that of a common carrier ; and is in 
itself sufficient, not only to prevent a telegraph company 
from being, or from occupying the same legal status as, 
a common carrier, but also to impose upon it a liability 
only for losses occasioned by its failure to exercise due 
care. 

But even if the distinction between the occupation of 
a telegraph company and that of a common carrier were 
only a technical one, it would be a distinction upon 
which public policy would exonerate a telegraph com- 
pany from the liability of an insurer. The common-law 
liability of a common carrier is an exceptional one. The 
conditions that once rendered that liability consonant 
with public policy have practically passed. That this is 
the case is evidenced by the fact that it is invariably 
deemed to be consonant with the public policy of the 
present day to permit common carriers to exonerate 
themselves, by special contract with their employers, 
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from liability for other losses than those caused by 
their negligence. It is true that one who employs a 
common carrier is legally entitled to compel that carrier 
to assume his common-law liability. It is equally true, 
however, that a common carrier can, by an adjustment 
of rates, practically compel one who wishes to employ 
him to contract to exonerate him from his liability as 
an insurer.^ The common-law liability of a common 
carrier, irrespective of its being an exceptional one, should 
be restricted, therefore, at the present day, rather than 
unnecessarily extended to apply to any other occupation 
than one which is strictly that of a common carrier ; con- 
sequently it should not be applied to a telegraph com- 
pany. Moreover, one of the strongest reasons for the 
application of the exceptional liability of an insurer to a 
common carrier — the danger of collusion — does not 
apply to a telegraph company. A carrier may be tempted 
to defraud his employer, since he gains in doing so what 
the employer loses. A telegraph company, however, is, 
as a rule, under no temptation to defraud its employer 
of the full benefit of the due and correct communication 
of his message. The message intrusted to a telegraph 
company, although through extrinsic knowledge perfectly 
understood by the parties to it, is frequently too obscure 
to enable that company to, in any way, act upon it prof- 
itably. Even the message which plainly discloses its 
meaning, discloses as a rule knowledge that is perfectly 
valueless to one not a party to that message. Since one 
of the strongest reasons for the application of the excep- 
tional liability of an insurer to a common carrier does 
not apply to a telegraph company, that exceptional lia- 
bility should not be imposed upon a telegraph company. 

^ Cf. the reasoning of the court in Railroad Co. v. Lockwood, 17 Wal. 
867. 
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In addition, therefore, to the material distinction be- 
tween a transportation of goods and an electrical trans- 
nxission of intelligence, it is in accordance with the 
dictates of public policy to hold that a telegraph com- 
pany, although in the exercise of a public calling, and 
conseqiiently under an obligation to serve the public, 
is responsible only for losses occurring through its 
negligence. 

§ 10. The third of the conflicting views in which tele- 
graph companies have been regarded is as follows: A 
telegraph company is an ordinary bailee for hire, or, if 
not strictly such, is governed by the same laws.^ The 
principle in support of this view is not easy to determine. 
It is, it seems, this: A telegraph company is not a 
common carrier. It is not responsible as an insurer for 
what is intrusted to it. It is liable only for losses oc- 
curring through its negligence. Now, an ordinary bailee 
for hire is liable only for losses occurring through his 
negligence. As the liability incident to a telegraph com- 
pany and that incident to an ordinary bailee for hire are 
the same, the legal status of the two occupations must 
necessarily be the same. 

In this view of its status, a telegraph company is under 
no obligation to serve those who wish to employ it, and 
is liable only for losses occurring through its negligence. 
It is difficult to support this view, whether a telegraph 
company is regarded as an ordinary bailee for hire of the 

1 Birney v. N. Y. & Wash. Pr. T. Co., 18 Md. 841 ; Smithaon v. U. S. T. 
Co., 29 Md. 162 ; W. U. T. Co. v, Fontaine, 58 Ga. 488, per Warner, C. J. 
As in any view of the status of a telegraph company the decisions in 
these cases would have been the same, the opinions that a telegraph com- 
pany is an ordinary bailee for hire were uncalled for. In Pinckney v. 
W. U. T. Co., 19 S. C. 71, the court held that a telegraph company is an 
ordinary bailee for hire of the loccUio operis faciendi class, and is liable as 
such ; but also that it is in the exercise of an occupation of a public 
nature. 

2 



18 COMMUNICATION BY TELEGRAPH. 

locatio operis faciendij or of the locatio operis merdum 
vehendarum class. While a telegraph company — since 
intelligence and not goods is intrusted to it — cannot be 
deemed a bailee of either class, it far more closely re- 
sembles, in the purpose for which it is employed, a bailee 
of the latter class than a bailee of the former one.^ In 
either view, however, of the purpose for which it is 
employed, a telegraph company clearly cannot occupy 
the legal status of an ordinary bailee for hire. It is 
true that a telegraph company is responsible only for 
losses occurring through its negligence. It is equally 
true, however, that a telegraph company is in the exer- 
cise of a business of a public nature, and that it is 
completely precluded by the rights and duties incident 
to such a business from occupying the legal status of 
an ordinary bailee for hire, whose rights and duties 
arise and are determined in every case by the contract 
of employment. It is well settled that a common carrier 
who, by special agreement, renders himself liable only for 
losses occurring through his failure to use due care, does 
not thereby become an ordinary bailee for hire. The dif- 
ference between the legal status of a common carrier and 
that of an ordinary bailee for hire rests upon the differ- 
ence between the public nature of one occupation and the 
private nature of the other, and not upon the difference 
in the extent of Imhility prima facie incident to them.^ 

§ 11. The different views of the legal status of tele- 
graph companies have been treated. The view taken 
in the majority of the cases in which the subject has 
been considered seems to be the correct one. A tele- 
graph company undertakes for hire to transmit intelli- 
gence from place to place upon its route for such as 

1 See § 6. 

2 Kailroad Co. v. Lockwood, 17 Wal. 367, 376, 377. 
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choose to employ it. It more closely resembles, there- 
fore, in the purposes for which it is employed, a bailee 
for the transportation of goods than any other kind of 
bailee. A telegraph company, either because it under- 
takes to communicate intelligence by telegraph for the 
public in general, or because the right of eminent do- 
main is invoked in its favor, is in the exercise of a 
public calling, and is, ipso facto, under an obligation to 
serve all those who choose to employ it. It more closely 
resembles, therefore, a common carrier than an ordinary 
bailee for the transportation of goods. A telegraph 
company, however, undertakes, not to transport goods, 
but to communicate, with the aid of electricity, intelli- 
gence. It is not, therefore, a common carrier; nor 
should it occupy the legal status of one. Although a 
telegraph company is analogous to a common carrier in 
its undertaking and consequent obligation to serve the 
public, it should not be responsible as an insurer for 
what is intrusted to it : it should be liable, on the con- 
trary, only for losses occasioned by its negligence. It 
should be liable only for such losses partly because of the 
materiality of the distinction between a transportation of 
goods and an electrical transmission of intelligence, and 
partly because of the fact that it is inconsistent with the 
public policy of the present day to apply the exceptional 
liability of an insurer to an occupation imperfectly anal- 
ogous to that of a common carrier. A telegraph com- 
pany, in fact, is under an obligation to serve all those 
who choose to employ it, and is liable only for losses 
occurring through its failure to use due care.^ 

^ The legal status of a telegraph company seems to be that already 
held by public passenger carriers. The undertaking to serve the public 
generally, with the consequent obligation to do so, and the absence of ex- 
clusive control over what is intrusted to it, with the consequent liability 
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• 

for negligence only, are incident to each occupation. But while their 
legal status seems to be identical, the manner in which it is attained by 
the two occupations is far from strictly analogous. In one occupation 
the absence of exclusive possession is due to the presence of the individ- 
ual passenger, and his consequent ability to guard his own interests and 
assert his own rights ; in the other, it is due to the utter impossibility 
of accompanying intelligence during its electrical transmission, and 
of obviating thereby losses or injuries occurring through accident or 
malice. 
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CHAPTER n. 

THE BIGHTS AND DUTIES OP A TELEGRAPH COMPANY TOWARD 

THOSE WHO WISH TO EMPLOY IT. 

§ 12. In 'the previous chapter it was seen that a tele- 
graph company is under an obligation to serve all those 
who wish to employ it, and that it is liable only for 
losses occasioned by its failure to use due care. The 
present chapter treats of the conditions with which a 
telegraph company is entitled to demand compliance be- 
fore the obligation to serve arises, and of the duty of a 
telegraph company toward those who, upon compliance 
with these conditions, wish to be served. 

The conditions with which a telegraph company is 
entitled to demand compliance before the obligation to 
serve arises pertain to the manner in which the con- 
tract to communicate a message is to be made, to the 
nature of the message, and, lastly, to the service de- 
manded. These conditions will be considered separately 
and in order. 

§ 13. Apart from its right to make by-laws for its 
internal management, a telegraph company is entitled, 
undoubtedly, to make reasonable regulations, subject to 
which only the duty to sqrve arises. The reasonable- 
ness of these regulations is a question for the court to 
determine ; and regulations which contravene the con- 
stitution, laws, or public policy of the place where they 
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are set up are unreasonable.^ Regulations of this kind,^ 
if reasonable, do not require the assent of the person 
who wishes to employ the company, to become effective ; 
they become so when they are brought to his knowl- 
edge.^ Telegraph companies, in the desire to be em- 
ployed, have rarely attempted to establish regulations 
of this kind that are in any respect onerous upon the 
public ; it is due to this fact, as weU as to the fact that 
many of these regulations are mutually beneficial, that 
few cases have arisen upon the subject. 

A regulation requiring the words of a message to be 
clearly and fully written out, without the use of numer- 
als and in the language of. the place of contract, is 
reasonable, upon the ground that a telegraph company 
is entitled to have as certain knowledge as possible of 
the intelligence which it is to communicate ; as such a 
regulation decreases the chances of error in the intel- 
ligence as delivered, it is mutually beneficial. This 
regulation can be supported also on the ground that a 
telegraph company is entitled to the strongest evidence 
of the contracts which it makes. It is important that 
the messages which a telegraph company contracts to 
communicate should be in writing, not only that the 
truth or falsity of any claim against the company by 
the sender of a message can be easily determined, but 
also that the rights and liabilities of the parties to a 
message, or those of other persons consequent upon 
theirs, can be accurately ascertained. 

1 Bartlett t?. W. U. T. Co., 62 Me. 209, 213 ; True v. Int. T. Co., 60 Me. 
9, 17 ; W. U. T. Co. v. Graham, 1 Col. 230, 283 ; A. & P. T. Co. v. W. U. T. 
Co , 4 Daly, 627, 637 ; W. U. T. Co. v. Reynolds, 77 Va. 173, 184 ; Ellis 
V. Am. T. Co., 13 Allen, 226, 234. See § 29. 

2 The regulations of a telegraph company, so far as {hey affect the 
public, are of two kinds. See § 28, note. 

8 Bartlett v. W. U. T. Co., supra. See § 28, note. 
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A regulation requiring that every contract for the 
communication of a message shall be made at one of 
the transmitting offices of the company, and that where 
a message is sent to such an office by one of the mes- 
sengers of the company he acts as agent, of the sender 
in making the contract with the operator, is, it seems, 
reasonable. Knowledge of the condition of the company's 
lines, and generally of the company's ability to com- 
municate a message, is peculiarly within the scope of an 
operator's business ; and it is his right and duty, on one 
hand, to disclose the fact if the company is unable to 
achieve what it undertakes to do, and, on the other, 
to be informed of any facts which may aid him in cor- 
rectly performing the contract. 

A regulation requiring every message to be prepaid is 
reasonable, upon the ground that a telegraph company 
is entitled to protect itself from the chance of loss, — 
a loss which, as a message is practically valueless to one 
not a party to it, a telegraph company, if not prepaid, 
is peculiarly likely to sustain. A regulation demanding 
additional pay for communicating a message, the deliv- 
ery of which can be effected only by hiring additional 
service, is evidently reasonable. 

§ 14. A regulation has been held to be reasonable 
which required the name of the company from which a 
message is received, and the date of the receipt, to be 
added to every message accepted from other companies 
for transmission to Europe ; and which demanded extra 
pay for the transmission of the addition.^ But a regu- 

1 A. & P. T. Co. r. W. U. T. Co., 4 Daly, 627. Compare M. TJ. T. 
Co. V. W. U. T. Co. (decided Feb. 2, 1883, in the Circuit Court at 
Chicago, by Jodge Moran), as yet unreported, ace. In Vermont, the 
right to demand extra pay under such circumstances is denied to tele- 
graph companies. Rey. L. of Vt. § 8660. 
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lation which required the autograph signature of, or the 
production of a power of attorney from, the sender of 
every message received for further transmission from 
other companies, has been held to be unreasonable, upon 
the ground that it was injurious to the public, in pre- 
venting the transmission of messages to that company 
by other telegraph companies.^ 

A regulation requiring the employer^; of a telegraph 
company to inform that company of the true purport of 
their messages would be unreasonable.^ A telegraph com- 
pany is practically a public necessity. It undoubtedly 
must have an exact disclosure of the words which its 
employer wishes to have telegraphed, but it as undoubt- 
edly requires nothing more than this ; it never needs to 
understand a message to be able to communicate it. A 
regulation of this description would simply seek to pry 
into, without cause, the private affairs of those who wish 
to employ the company, and, in its tendency to check the 
unreserved communication of intelligence by telegraph, 
would be peculiarly inconsonant with public policy. It 
is unlikely, however, that a telegraph company will 
attempt to establish a regulation of this nature. The 
liability incident to the occupation of a telegraph com- 
pany is one for negligence only. The damages recover- 
able for a loss caused by the negligence of a telegraph 
company are, as a general rule, such as will indemnify 
the plaintiff for the loss that might reasonably have 
been expected as the natural and proximate consequence 
of that act. It is particularly for the advantage of a 
telegraph company, therefore, to be as ignorant as pos- 

1 A. & P. T. Co. V. W. U. T. Co., 4 Daly, 627. In Tennessee, telegraph 
companies are only permitted to transmit despatches containing the bona 
fide signatures of their authors. Sts. of Tenn. § 1324 (b). 

2 Of. W. U. T. Co. V. Ferguson, 67 Ind. 496. 
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sible of the meaning of a message, — of the extent of 
loss likely to ensue from negligence. 

§ 15. The conditions, with which a telegraph company 
Is entitled to demand compliance before the obligation 
to serve arises, pertaining to the manner in which the 
contract to communicate a message is to be made, 
have been treated ; those pertaining to the nature of 
the message will now be considered. The general rule 
is that a telegraph company is under no obligation to 
contract to communicate an illegal or an immoral mes- 
sage.^ 

It has, however, been decided that while a telegraph 
company can refuse to contract to communicate a message 
immoral on its face, it cannot refuse to contract to com- 
municate one immoral simply in its purposes ; and, con- 
sequently, that where a telegraph company refused to 
receive the message, " Send me four girls ... to tend 
fair," it was liable, and evidence to prove that the mes- 

1 W. U. T. Co. V. Ferguson, 57 Ind. 496; Pugh o. Telephone Co. 
(Dist. Ct. Ohio, 1883), 27 Alb. L. J. 163. Cf. Bryant v, W. U. T. Co. 
(Cir. Ct. I). Ky. 1883), 17 Fed. Rep. 826; Nohe v. W. U. T. Co. (Cir. Ct. 
Chicago, 1883), unreported. 

In certain States, statutes have been enacted entitling telegraph com- 
panies to refuse to contract to communicate illegal or immoral messages. 
Rev. Sts. of La. § 3761 ; Code and Sts. of CaL § 13,638. 

A telegraph company is, of course, under no obligation to enter 
into an illegal contract. Whether a contract to communicate a mes- 
sage on Sunday is a contract to do work prohibited by statute, and con- 
sequently is illegal, depends, in each case, upon the message and the 
statute. A contract to communicate a message, " Come up in the morn- 
ing ; bring all," is an illegal contract, since the communication of that 
message cannot be regarded as a work of necessity. Rogers v. W. U. T. 
Co., 78 Ind. 169. On the other hand, a contract to communicate the 
message, "... Betty and Baby died. Come to Cleburne to-night train 
to my help," is a legal contract, since the communication of that message 
is a work of necessity and charity. G. C. & S. F. Ry. Co. r. Levy, 69 
Tex. 542. 
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sage was, in its purposes, immoral was inadmissible.^ Mr. 
Justice Howk, in delivering the opinion of the court, 
said : " We know of no provision of law which would 
authorize the appellant, or any of its agents, to inquire into 
or impugn the motives of any one who might desire to 
transmit a message, couched in decent language, over the 
appellant's telegraphic lines. And certainly we are not 
aware of any law which makes the appellant, or any of its 
employees, a censor of public or private morals, or a judge 
x)f the good or bad faith of any party who may seek to 
send a despatch over the appellant's lines. K the message 
offered is expressed in decent language, ' on payment or 
tender of the usual charge,' the duty of the telegraph 
company is fixed by law, and it has no discretion. If, 
however, the message is expressed in indecent, obscene, 
or filthy language, then, in our opinion, the telegraph 
company will be excused from the transmission of any 
such message." 

This decision is perhaps open to objection. One who 
employs a telegraph company employs it as a means to 
further certain purposes. Now, it is true that a telegraph 
company cannot be permitted to compel a disclosure of 
the motives of one who wishes to employ it. But it is 
equally true, it seems, that it should neither be obliged 
nor be permitted to contract to communicate a message 
which, it is reasonably sure, is, in its purpose, illegal 
or immoral : a telegraph company cannot, consistently 
with public policy, further a purpose of this description. 
In this view, whether knowledge of the illegality or the 
immorality of the purpose of a message is obtained from 
the face of that message, or extrinsically, is immaterial ; 
and extrinsic knowledge that the purpose of a message 
was illegal or immoral is admissible. 

1 W. U. T. Co. r. Ferguson, svpra. 
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§ 16. The conditions with which a telegraph company 
is entitled to demand compliance before the obligation to 
serve arises, pertaining to the manner in which the con- 
tract to communicate a message is to be made, and to the 
nature of a message, have been treated. Those pertain- 
ing to the service demanded will now be considered. 

A telegraph company, as previously stated, is under 
an obligation to serve, in the scope of what it undertakes 
to do, all those who choose to employ it. It is under no 
obligation to serve any one beyond the scope of its un- 
dertaking. But what is meant by "the scope of its 
undertaking " ? A telegraph company undertakes in its 
contract with the State to do one thing ; it undertakes 
in its business relations with the public, perhaps, to do a 
different thing. Beyond the scope of which undertaking 
is a telegraph company entitled to refuse to serve one 
who wishes to employ it ? It will be of material assist- 
ance in determining the answer to this question to ascer- 
tain the answer to the similar question in the law of 
common carriers. For the purposes under consideration, 
common carriers may be divided into two classes : those 
in whose behalf the right of eminent domain is not in- 
voked, and those in whose behalf that right is invoked. 

A common carrier in whose behalf the right of emi- 
nent domain is not invoked undertakes for hire to trans- 
port goods from place to place for such as choose to 
employ him. He is, ipso facto^ under an obligation to 
serve any one who chooses to employ him. But this is 
simply a general rule. A common carrier is under no 
obligation to serve except upon his own route ; he is 
under no obligation to carry goods different from those 
that he undertakes, as a business, to carry ; he is under 
no obligation to lengthen his route or to enlarge in any 
way his business ; he is under no obligation to continue 
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his business : he may give it up entirely, or in part ; he 
does not in either case incur a liability to any one. In 
fact, a common carrier in whose behalf the right of emi- 
nent domain is not exercised is under an obligation to 
serve those who wish to employ him to the exact extent 
to which he makes a business of serving the public ; and 
the extent to which he makes a business of serving the 
public is purely a matter of choice, not obligation, on his 
part ; that is, he is entitled to refuse to serve an indi- 
vidual where the service demanded is beyond the scope 
of what he makes a business of doing. 

A common carrier in whose favor the right of eminent 
domain is invoked undertakes for hire to transport 
goods from place to place for such as choose to employ 
him, and is, ipso facto^ under an obligation, incident to 
all common carriers, to serve those who choose to employ 
him to the exact extent to which he makes a business of 
serving the public. A common carrier in whose favor 
the right of eminent domain is invoked is, ipsofaeto^ in 
the exercise of a public calling, as all in whose favor that 
right is invoked must be. He is, therefore, upon this 
ground, also, under an obligation to serve those who 
choose to employ him to the exact extent to which he 
makes a business of serving the public. Moreover, a 
common carrier in whose favor the right of eminent 
domain is exercised undertakes with, and is under an 
obligation to, the State granting that right to properly 
exercise the duties intrusted to him by the State, — the 
duties, that is, expressed and implied in the contract 
between him and the State. 

Does this difference in obligations between a common 
carrier in whose favor the right of eminent domain is 
not exercised, and a common carrier in whose favor that 
right is exercised, create any difference in their obliga- 
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tions towards those who wish to employ them ? This 
question has rarely been considered by the courts. The 
little authority that there is upon the subject holds, ap- 
parently, that a common carrier in whose favor the 
right of eminent domain is invoked is under an obliga- 
tion to individuals to properly exercise the duties with 
which he is intrusted by the State, and is liable, conse- 
quently, to a person for a refusal to serve him in the 
scope of those duties, although the carrier does not 
make a business of serving the public generally in that 
scope.^ The existence of this right of action, however, 
is open to objection. A common carrier in whose favor 
the right of eminent domain is invoked is undoubtedly 
under an obligation to the State to properly exercise the 
duties intrusted to him by the State, and he may be 
compelled to do so by a writ of mandamtis.^ But this 
right of action upon the part of the* State generates none 
upon the part of the individual. In entering into the 
contract with the common carrier, the State does not 
act as the agent, in a legal sense, of any or every indi- 
vidual in the State ; nor does it, although it enters into 
the contract to benefit the public at large, intend in the 
least to part with its right of action for a breach of that 
contract. No individual, therefore, is entitled to sue, as 
principal or beneficiary, for a breach of that contract. 
The State alone can permit the carrier to put an end to, 
or to alter the nature of, the duties which he owes to it. 
If the State chooses to permit the carrier to take either 
of these actions, the individual is wholly without right 
of legal objection. Consequently if the carrier, without 
the permission of the State, puts an end to, or alters the 
nature of, the duties intrusted to him by the State, he* 

1 People V. N. T., C, & H. R. Rd. Co., 28 Hun, 543, 654 {dictum). 

2 People V. N. Y., C, & H. R. Rd. Co., 28 Hun, 543. 
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becomes liable to the State and to the State alone. In 
fact, a common carrier in whose behalf the right of emi- 
nent domain is exercised, as one in whose behalf that 
right is not exercised, is under an obligation to serve 
those who wish to employ him to the exact extent to 
which he makes a business of serving the public ; and 
the extent to which he makes a business of serving the 
public is — so far as an individual is concerned — a 
matter of choice, not obligation, on his part ; that is, he 
is entitled to refuse to serve an individual where the ser- 
vice demanded is beyond the scope of what he makes a 
business of doing. 

§ 17. A telegraph company is not a common carrier. 
A telegraph company is not, as a common carrier is, 
responsible as an insurer for what it is intrusted with. 
It is liable only for losses occasioned by its failure to 
use due care. The obligations to the public of a tele- 
graph company are similar, it seems, to those of a com- 
mon carrier in whose favor the right of eminent domain 
is invoked. A telegraph company, either because it 
undertakes to communicate intelligence by telegraph for 
such as choose to employ it, or because the right of 
eminent domain is invoked in its favor, is in the* exer- 
cise of a public calling, and is, ipso facto^ under an obli- 
gation to serve those who choose to employ it to the 
exact extent that it makes a business of serving the 
public. Moreover, a telegraph company undertakes with, 
and is under an obligation to, the State to properly ex- 
ercise the duties intrusted to it by the State, — the 
duties, that is, expressed and implied in the contract 
between it and the State. As the obligations to the 
public of a telegraph company are similar to those of a 
common carrier in whose favor the right of eminent 
domain is exercised, the rights of action against common 
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carriers considered in the previous section exist, it 
seems, under similar circumstances against telegraph 
companies. For the sake of brevity, these rights will not 
be considered again in this section ; they will simply be 
stated. A telegraph company, since the right of emi- 
nent domain is exercised in its favor, is under an obliga- 
tion to the State to properly exercise the duties intrusted 
to it by the State, and may be compelled to do so by a 
writ of mandamus} Is it under an obligation to the 
individual to properly exercise those duties ? Is it liable 
to an individual for a refusal to serve him in the scope 
of those duties, if it does not make a business of serving 
the public in the scope of those duties ? It has been 
held that it is liable to him.^ But this right of action is 

1 Cf. People V. N. Y., C, & H. R. Rd. Co., 28 Hun, 648. 

3 The recent strike of the telegraph operators presents the question 
whether a telegraph company, acting impartially towards all those who 
choose to employ it, is liable to any one of them, for a refusal to accept 
a message, for a refusal to accept it save subject to a delay, or for the 
delay under such an acceptance, ascribable to the fact that its employees 
have struck for higher wages, — a demand to which the company has not 
acceded. The courts favor an affirmative answer to this question. Mar- 
vin ». W. U. T. Co. (Dist. Ct. of City ^f N. Y., First Jud. Dist. 1883), 
15 Ch. Leg. News, 416. Cf. People v. N. Y., C, & H. R. Rd. Co., 28 Hun, 
543. 554> 

In accordance with the view stated in the text (§ 16), a common car- 
rier, whether the right of eminent domain is or is not exercised in his 
favor, is under no obligation to an individual to continue in the scope of 
his business. Where the employees of a common carrier of either class 
strike for higher wages, the carrier is entitled, so far as an individual is 
concerned, to close up his business wholly or in part. If he closes it up 
entirely, he is not liable for a refusal to accept goods for transportation. 
If he closes it up partly, by decreasing, for instance, the means for 
transportation, he is under an obligation to serve those who choose to 
employ him to the exact extent that he holds himself out as prepared to 
serve them. If he Qontinues to hold himself out as prepared to do what 
he has hitherto done, he is liable either for a refusal to accept goods in 
the scope of what he has hitherto done, or for a delay in delivering 
goods, although occasioned by the misconduct of his employees in 
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open, it seems, to objection. It cannot be rested upon 
the obligation of a telegraph company to the State, since, 
as set forth in the previous section, that is an obligation 

" striking." Blackstock v. N. Y. & E. Rd., 1 Bosw. 77. If, however, he 
no longer continues to hold himself out as prepared to do what he has 
hitherto done, if, on tlie contrary, he holds himself out publicly as hav- 
ing decreased his facilities for transportation to tlie exact extent to 
which he actually has decreased them, he is not, it seems, upon principle, 
liable either for a refusal to accept more goods than he has means of 
conveyance for, for a refusal to accept such goods, save subject to the de- 
lay in their transportation necessarily incident to his condition, or, lastly, 
for the delay under such an acceptance. The obligations to the public of 
a telegraph company are similar, it seems, to those of a common carrier 
in whose behalf the right of eminent domain is exercised. Where the 
employees of a telegraph company strike for higher wages, the telegraph 
company, so far as the State is concerned, is under an obligation to con- 
tinue in the exercise of its duties, and may be compelled to continue in 
them by a writ of mandamus (cf. People v. K. Y., C, & H. R. Rd. Co., 
supra) ; but the telegraph company, so far as an individual is concerned, 
is entitled to give up those duties wholly or in part. A telegraph com.- 
pany is under an obligation to the individual only to serve him as it 
serves the public, — only to serve him in the scope of what it makes a 
business of doing. Consequently, if, induced by a strike of its em- 
ployees, a telegraph company gives up its business entirely, it is not 
liable to an individual for a refusal to serve him. If, induced by such a 
cause, it reduces publicly the scope of its business, and serves fairly in 
that limited scope those who wish to employ it, a telegraph company is 
not, it seems, liable to an individual for a refusal to accept a message, 
save subject to the delay necessarily incident to the transmission of 
messages accepted previously, or for the delay under such an acceptance. 
Marvin v, W. U. T. Co., swjora, contra. 

The court decided in Marvin v. W. U. T. Co. that, by the New York 
statute, a telegraph company has no right to insist that the sender of a 
message shall consent to have that message stamped ** subject to delay." 
The court held that this phrase was broad enough to pennit a telegraph 
company to withhold the transmission of a message at its pleasure or 
convenience. In this interpretation of the phrase the decision is unques- 
tionably correct, and is not inconsistent with the text. The court, how- 
ever, implied that a telegraph company would be liable for a refusal to 
accept a message, save subject to the necessary delay occasioned by the 
''strike" of a great number of its employees, although in all other 
respects it treated the person offering the message fairly and impar* 
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of which the State alone can take advantage. It cannot 
be rested upon the obligation of a telegraph company to 
an individual, since that obligation is not broad enough, 
it seems, to support it. It is true that a telegraph com- 
pany is imder an obligation to serve one who wishes to 
employ it. It is equally true that it is under an obliga- 
tion to serve him only in the scope of what it makes a 
business of doing. A telegraph company is under no 
obligation to an individual to serve him upon any other 
route than its own, or at any other time than the time 
when it serves the public. It is under no obligation to 
him to enlarge in any way its business, or to continue it. 
A telegraph company may, so far as an individual is 
concerned, give up its business wholly or in part : it is 
not liable to him in either case. In fact, a telegraph 
company is under An obligation to serve an individual 
to the exact extent to which it makes a business of 
serving the public ; and the extent to which it makes a 
business of serving the public is, so far as an individual 
is concerned, a matter of choice, not obligation, on its 
part ; that is, a telegraph company is entitled to refuse 
to serve an individual where the service demanded is 
beyond the scope of what it makes a business of doing. 

§ 18. The conditions with which a telegraph company 
is entitled to demand compliance before the obligation to 
serve arises have been considered : they pertain to the 
maimer in which the contract to communicate a message 
is to be made, to the nature of the message, and to the 
service demanded. A telegraph company is in the exer- 

tially. The New York statute, in imposing the duty to serve, is simply 
declaratory. De Rutte r. N. Y., Alb., & Buf. T. Co., 30 How. Pr. 403. 

It is needless to state tha^ a telegraph company cannot, by merely al- 
leging a change in the scope of its undertaking, prejudice the rights of the 
indiyidual. The change must be a bona fide one. A change in the scope 
of its undertaking, induced by a strike of its employees, is a bona fide one. 

8 
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cise of a public calling, and is, ipsofacto^ under an obli- 
gation to contract, at a reasonable rate, to serve fairly 
and in good faith one who, upon compliance with its 
reasonable conditions, chooses to employ it.^ A statute 
imposing this obligation on a telegraph company is 
simply declaratory .2 

1 (1.) Davis V. W. U. T. Co., 1 Cine. Super. Ct. Reporter, 100; 8. c. 
Allen's Tel. Cas. 563 ; De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 
647 ; W. U. T. Co. v. Reynolds, 77 Va. 173 ; W. U. T. Co. v. Graham, 
1 Col. 230 ; Tyler v. W. U. T. Co., 60 Rl. 421 ; 8. c. (on appeal) 74 Rl. 
168 ; G., C, & S. F. Ry. Co. v. Levy, 59 Tex. 542, 548 ; T. Co. v. Gris- 
wold, 37 Oh. 801 ; W. U. T. Co. v. Neill, 57 Tex. 283 ; Wolf v. W. U. T. 
Co., 62 Penn. St. 83 ; Passmore r. W. U. T. Co., 78 Penn. 238 ; N. Y. & 
Wash. Pr. T. Co. v. Dryburg, 35 Penn. St. 298 ; Dorgan v, T. Co. (C. C. S. D. 
Ala. 1874), 1 Am. L. T. Rep. n. 8. 406, 410 ; Turnpike Co. v. News Co., 43 
N. J. L. 881. See also the cases cited under §§ 6 and 8, ace. Cf. State ex 
rd. Am. U. T. Co. v. Bell Telephone Co. (C. G. St. Louis, May and Oct. 
1880), 10 Cent. L. J. 438, and 11 Cent. L. J. 359 ; Louisville Transfer 
Co. V. Am. Dist. T. Co. (Louisville Ch. Ct. 1881), 14 Ch. Leg. News, 15 ; 
State ex rd. v. Telephone Co., 36 Oh. 296, ace. See Am. Rapid T. Co. v. 
Conn. Telephone Co., 49 Conn. 352. 

In Renter v. El. T. Co., 6 El. & Bl. 341, a contract in which a telegraph 
company agreed to transmit messages (of public interest) at half price, 
in consideration of their being sent by the other party to the contract 
exclusively over its lines, was held to be valid upon the ground that the 
reduction in price was in the nature of a remuneration to that party for 
his services in collecting public intelligence and bringing custom to the 
company, and not a preference or partiality shown him in the use of 
the telegraph. 

While a telegraph company is not entitled to charge any one more 
than is reasonable, it might be entitled to charge favored individuals less 
than that. Schouler's Bailments, including Carriers, 356 ; 3 Kent's Com. 
(12th ed.) 458, n. 1. Cf. Hutchinson on Carriers, §§ 302, 303. 

In New Jersey, the rates which a telegraph company can charge are 
regulated by statute. Revision of N. J. p. 1175, § 4. 

(2. ) The business of selling " commercial news " is frequently assumed 
by telegraph companies. This business consists in getting the market 
reports of the day at some definite place, —* usually a centre of trade, — 
and telegraphing them to such as choose to pay for them. It has been 



2 De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly. 547. 
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A telegraph company has, of course, no corresponding 
right to compel one who wishes to have an electrical 

held that this busiDess is outside the regular scope of the occupation of 
a telegraph company, and that a telegraph company, therefore, is not 
liable for a refusal to sell such news to one who wishes to buy it Met. 
Gr. & St. Exc. V. Ch. B. of Tr. & M. U. T. Co., 11 Biss. 531 ; Bradley v, 
W. U. T. Co. (Hamilton (Ohio) Common Pleas, 1883), 27 Alb. L. J. 368, 
CLCc. ; Friedman v. G. & St T. Co., 32 Hun, 4, contra. But this view is ex- 
ceptionable. It is true that a telegraph company is under no obligation 
to make a business of selling "commercial news/' and tliat if it docs not 
make a business of doing so, it is not liable for a refusal to sell such news 
to one who wishes to buy it. Is it equally true, however, that if a telegraph 
company makes a business of selling commercial news for such as choose 
to employ it, it can at its option refuse to serve in the scope of that under- 
taking one who wishes to employ it ? It seems not. This answer may 
be rested upon two distinctly different grounds : (1.) The ground which 
supports the Granger Cases, so called. Munn v. Illinois, 94 U. S. 113. 
The ground, that is, that one who undertakes to serve the public in any 
way is under an obligation to serve in that way all who choose to employ 
him, — a ground which in its full breadth cannot be said to be looked 
upon with general favor. (2.) The ground that the right of eminent do- 
main is exercised in favor of a telegraph company. All those in whose 
favor this right is invoked are, ipso facto, in the exercise of a public call- 
ing, and under obligations to serve in the scope of their undertaking all 
those who choose to employ them. A telegraph company in the business 
of selling " commercial news " necessarily employs its telegraph line, — 
necessarily employs, in other words, that which came into existence only 
through the exercise of the right of eminent domain. A telegraph com- 
pany, therefore, should be under an obligation to serve, in the business 
of selling *' commercial news," all those who choose to employ it, to the 
exact extent to which it makes a business of doing so for the public gen- 
erally. Assuming that a telegraph company is under an obligation of 
this nature, it is nevertheless under no obligation to serve in this way 
one who intends to use the " commercial news " for illegal purposes, — 
one, for instance, who carries on a •* bucket-shop." Bryant v, W. U. T. 
Co. (C. C. D. Ky. May 2. 1883), 17 Fed. Rep. 825; Nohe v. W. U. T. 
Co. (decided Feb. 2, 1883, in the Circuit Court at Chicago, by Judge 
Moran). Assuming that a telegraph company is under an obligation 
of this nature, is it entitled to refuse to serve an individual in this way 
upon the ground that those from whom it collects the news which it 
sells prohibit it from serving that individual ? It would seem not. The 
obligation to serve that person is the necessary consequence of the under- 
taking to serve the public. A telegraph company cannot, therefore, free 
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communication of iAtelligence eflfected to employ its 
services. In the absence of an agreement to employ a 
particular telegraph company, the employment of that 
company by an individual is a matter of choice, not obli- 
gation, on his part,^ 

As a telegraph company is under an obligation to serve 
one who vrishes to employ it in the scope of what it 
makes a business of doing, it must provide such means 
for carrying on that business as shall seem to be reason- 
ably sufficient.^ It cannot justify a refusal to serve an 
individual in the scope of its business, upon the ground 
that it has negligently failed to provide such means.' 
It is justified, it seems, in refusing to serve an individual 
thus, if through other causes than its negligence it is 
unable, at the time, to provide them. It is justified also 
in refusing to serve an individual if, having provided 
such means, it is unable, through an unusually large de- 
mand for its services, to serve him.* 

itself from that obligation hy a contract to do bo with a third person. 
State ex rel. v. Telephone Co., 36 Oh. 296 ; State ex ret. Am. U. T. Co. v. 
Bell Telephone Co. (C. C. St. Louig, May and Oct. 1880), 10 Cent L. J. 
438, and 11 Cent. L. J. 359, ace. ; Am. Rap. T. Co. v. The Conn. Telephone 
Co., 49 Conn. 352, contra. 

1 W. T. Co. V. Magn. T. Co., 21 How. 456 ; W. T. Co. v. Fenniman, 21 
How. 460. 

^ Cf. Hutchinson on Carriers, § 292. 

8 Cf. Hutchinson on Carriers, § 292. The distinction between this re- 
fusal and the refusal in the previous section is this : A telegraph com- 
pany is entitled, it seems, — so far as an individual is concerned, — to 
determine the scope of its business. The refusal in the previous sec- 
tion is a refusal to serve outside of the scope of the business of the tele- 
graph company, — outside of what the telegraph company holds itself 
out as prepared to do. The refusal in the present instance is a refusal 
to serve within that scope, — within what the company holds itself out as 
prepared to do. The refusal in the former case is not a breach of duty ; 
that in the latter is one. 

^ Cf. Hutchinson on Carriers, § 292. The refusal in this case is, it 
seems, a breach of duty, but an excusable one. 
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If at any time a telegraph company is unable, through 
a disarrangement of its lines or other cause, to do what 
it makes a business of doing, it must inform those who 
wish to employ it of the fact, and thus acquaint them 
with the advantage of employing other means.^ A tele- 
graph company offers and is employed solely to effect 
the rapid communication of a message. The excuse for 
a failure to effect that communication, that the company 
when it made the contract knew that it could not perform 
it, can hardly be deemed a valid one. 

1 Stevenson v, Mont. T. Co., 16 U. C. Q. B. 630, 640, per Burns, J., 
contra. In certain States a duty of this description is imposed upon 
telegraph companies bj statute. Laws of Neb. (1883), ch. Izzz. § 13 ; 
Eey. Sts. of Oh. § 3464 ; Rev. Sta. of Mo. S B86. 
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CHAPTER m. 

THE ORDINARY, AS DISTINGUISHED FROM SPECIAL, CONTRACT 
BETWEEN A TELEGRAPH COMPANY AND ITS EMPLOYER. 

§ 19. The rights and duties of a telegraph company 
hitherto considered are distinct from those arising through 
contract with its employers. A telegraph company under- 
takes for hire to communicate intelligence between places 
situated upon its route. It is liable for losses occurring 
through its failure to use due care. The ordinary, as 
distinguished from special, contract of a telegraph com- 
pany is a contract in which a telegraph company assumes 
for hire the exact duty, and the exact liability for a failure 
to perform that duty, which the law affixes to its occupa- 
tion. It is, in other words, the contract which, by op- 
eration of law, arises from the mere acceptance of a 
message by a telegraph company.^ The duties of a tele- 
graph company growing out of its ordinary contract will 
now be considered. 

§ 20. A telegraph company, in the performance of its 
contract, is under an obligation to forward the message 
which it receives from its employer in the order of time 
in which it receives that message ; unless it is under an 
obligation, imposed by statute or by public policy, to give 
precedence to that message or to subsequently received 

1 Aiken v. W. U. T. Co., 5 S. C. 858. Cf. Express Co. v. Caldwell, 21 
Wal. 264, 266. 
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ones.^ The messages entitled to preference through 
legislative enactment, where such exists, are usually 
government messages, those for and from officers of jus- 
tice, and those for publication of general and public 
interest.2 In the absence of legislative enactment to this 
effect, a telegraph company might be under an obligation 
to give precedence to such messages on the ground of 
public policy. Should it be under an obligation to give 
precedence to any private message upon that ground ? ^ 
It has been held that a telegraph company is under an 
obligation to give precedence to a message where it knows 
that the immediate communication of that message is a 
matter of great importance.* But the general rule that 
a telegraph company is under an obligation to transmit 
every message in the order of time in which it receives 
that message should rarely be broken. A telegraph 
company is often ignorant of the real meaning of a mes- 
sage. Assured of that meaning, it cannot always know 

1 Davis V. W. U. T. Co., 1 Cine. Super. Ct. Reporter, 100 ; s. c. Allen's 
Tel. Cas. 663; W. U. T. Co. v, Reynolds, 77 Va. 178, 196; Dorgan v. 
T. Co. (C. C. S. D. Ala. 1874), 1 Am. L. T. Rep. n. s. 406, 410 ; Doughtery 
r. Am. U. T. Co. (S. C. Ala. 1884), 18 Cent. L. J. 428, 432 ; Mackay v. 
W. U. T. Co., 16 Nev. 222, 226 ; W. U. T. Co. v. Neill, 67 Tex. 283, 288 ; 
W. U. T. Co. V. Ward, 28 Ind. 377 (the action in this case, iiowever, was 
founded on statute). 

3 Ark. Dig. of Sts. §§ 6722, 6728; Sts. of Cal. par. 7207; Gen. Sts. 
of Conn. p. 842 ; Rev. Sts. of Ind. § 4176 ; Rev. Code of Miss. § 1069 ; 
Comp. Laws of Nev. § 3516; Rev. Sts. of N. Y. p. 1721, § 12; Rev. Sts. 
of Oh. § 3466; Comp. Laws of Utah, § 2203; Code of Va. ch. 65, § 2. 
See Rev. Sts. of U. S. § 6266 ; Rev. Sts. of La. § 8761 ; Rev. Code of N. Y. 
art. 40, § 136. 

« In California, priority is given by statute to messages relating to 
sickness or death. Cal. St. par. 7207. 

* Bryant v. Am. T. Co., 1 Daly, 675, ace. ; Doughtery v. Am. U. T. Co. 
(S. C. Ala. 1884), 18 Cent. L. J. 428, 432, contra. It may be difficult to 
see why the delivery demanded by the court in Bryant v. Am. T. Co., 
sitpra, would not have been in conflict with the statutory right to priority 
of other messages in the office. 



J 
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the full importance of the communication of the message, 
— an importance dependent upon the particular circum- 
stances of the sender of the message. Consequently, a 
telegraph company can seldom estimate correctly the 
relative importance of the communication of every mes- 
sage which it holds ; and any attempt to transmit mes- 
sages in the order of their importance is likely to fail. 
Moreover, to give a telegraph company the right to make 
such an attempt is to give it an opportunity to favor 
one individual at the expense of another, — a gift that is 
inconsistent with public policy. 

§ 21. A telegraph company, in the performance of its 
contract, is under an obligation to communicate without 
alteration to the person addressed the message which it 
receives from its employer, and it is liable for a negligent 
breach of this duty.^ 

A telegraph company must ascertain the words of a 
message at the time when the contract for the commu- 

1 W. & N. O. T. Co. V. Hobgon, 16 Grat. 122 ; Rittenhouge v, Ind. Line 
of Tel., 1 Daly, 474 ; s. c. 44 N. Y. 263 ; De Rutte v. N. Y., Alb., & 
Buf. T. Co., 1 Daly, 647 ; T. Co. v. Griswold, 87 Oh. St. 301 ; Bartlett r. 
W. U. T. Co., 62 Me. 209 ; Tyler v. W. U. T. Co., 60 111. 421 ; 8. c. 74 lU. 
168 ; Lane v. Mont. T. Co., 7 U. C. C. P. 28 ; Leonard v. N. Y., Alb., & 
Buf. T. Co., 41 N. Y. 644 (in this case the alteration was shown to hare 
occurred in transcribing) ; Seller v. W. U. T. Co., 3 Am. L. Rev. 777, 
Allen's Tel. Cas. 687 ; Lockwood v. Ind. Lme of T. Co. [Com. PI. N. Y. 
City, 1865], Allen's Tel. Cas. 661 ; Smith v. Ind. Line of T. Co., Allen's 
Tel. Cas. 662 ; W. U. T. Co. v. Blanchard, 68 Ga. 299 ; Turner v. Hawk- 
eye T. Co., 41 Iowa, 468 ; W. U. T. Co. v. Meek^49 Ind. 63 ; May v.W. U. 
T. Co., 112 Mass. 90 ; Womack v. W. V. T. Co., 68 Tex. 176 (in this case 
the error was shown to have occurred during transmission); W. U. T. 
Co. V. Shelter (S. C. Ga. 1884), 18 Cent. L. J. 280. 

It will be noticed that in a majority of these cases the action is for 
the injury sustained through acting upon the altered intelligence deliv- 
ered (a tort), and not for the benefit which the employer of the com- 
pany would have derived through the due performance of the contract. 
Cf. Rittenhouse v. Ind. Line of Tel., 1 Daly, 474 ; 8. c 44 N. Y. 263 
(in which case the plaintiff recovered upon both grounds). 
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nication of that message is made. It is negligent in 
failing to ascertain them then. If, failing to perfonn 
this duty, a telegraph company alters the words of a 
message, in the belief in good faith that the intelligence 
in its altered form is what it was employed to com- 
municate, it is liable.^ Thus where an operator received 
a message directed to Lebanon, an important town on 
the company's route, and supposing, in ignorance of the 
existence of Lebanon, that West Lebanon, another town 
on the route, was intended, transmitted the message 
there, the company was held to be liable.^ 

§ 22. A telegraph company, in the performance of its 
contract, is under an obligation to communicate with 
reasonable speed to the person addressed the intelligence 
which it receives from its employer, and it is liable for a 

1 W. U. T. Co. ». Buchanan, 86 Ind. 430 ; W. TJ. T. Co. v. Lewelling, 
68 Ind. 867; Koons t?. W. U. T. Co., 102 Penn. St. 164 (semble). Cf. 
N. Y. & Wash. Pr. T. Co. p. Dryburg, 85 Penn. St 298 ; Seiler v. 
W. IT. T. Co., reported in Allen's Tel. Cas. 687 ; Bowen v. L. E. T. Co. 
(ConL PI. Oh. 1868), reported in Allen's Tel. Cas. 7. In these cases the 
action is in tort for the injury sustained through acting upon an altered 
message as deliyered, and not in contract for the benefit which the 
employer would have derived through the due communication of his 
message. In N. Y. & Wash. Pr. T. Co. v. Dry burg, supraf the telegraph 
operator received the message, "Send me . . . two hand bou<iuets," 
mistook " hand *' for " hund," and, supposing it to have been used as a 
contraction for ** hundred," added "red " to it before transmission. The 
message was delivered and acted upon in that form, and the company 
was held to be liable. In Seiler v. W. U. T. Co., supra, a telegraph 
operator received over the wires a message in which the word ** our " 
in the phrase " at our city wharf " had been changed by electrical dis- 
turbances to " rour ; " supposing *' rour " to be a mistake for " your," he 
altered it to that. The message was delivered and acted upon in that 
form, and the company was held to be liable. In Koons v. W. U. T. Co., 
BUprOf the defendant did not communicate the message which the plain- 
tiff desired it to communicate. It did, however, communicate the mes- 
sage which it was authorized to by the agent of the plaintifiT, from whom it 
received the message ; and thereby, it seems, it performed its contract 

^ W. U. T. Co. V. Buchanan, supra. 
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negligent delay, or, a fortiori^ for a total failure, in do- 
ing so.^ It is, of course, immaterial at what period in 
the performance of the contract a breach of this duty 
occurs. 

A failure to perform this duty is not negligent if due 
to the transmission of other messages entitled to prece- 
dence owing to their previous acceptance, statute, or 
public policy. 

Where, after the formation of a contract to communi- 

1 The breach of this duty consisted, in the following cases : (1.) In a 
negligent delay in placing the intelligence on the lines. Parks v. Alta 
T. Co., 13 Cal. 422 ; W. U. T. Co. v. Ward, 23 Ind. 377 ; Beaupre' v. P. & 
A. T. Co., 21 Minn. 156 ; W. U. T. Co. v. Reynolds, 77 Va. 173 ; Candee r. 
W. U. T. Co., 84 Wis. 471. (2.) In a negligent failure to place the intel- 
ligence on the lines. Birney v. N. Y. & Wash. Pr. T. Co., 18 Md. 341; 
Sprague v. W. U. T. Co., 6 Daly, 200 ; Strasburger r.W. U. T. Co., Alleh's 
Tel. Cas. 661. (3.) In a negligent delay during transmission. McCoU v. 
W. U. T. Co., 12 J. & Sp.487. (4.) In a negligent failure during trans- 
mission. U. S. T. Co. V. Wenger, 65 Penn. St. 262 ; W. U. T. Co. v. Fon- 
taine, 68 Ga. 433 ; W. U. T. Co. v. Hamilton, 60 Ind. 181. Cf. True v. 
Int. T. Co., infra; Wolf ». W. U. T. Co., infra. (6.) In a negligent delay 
in delivering the intelligepce after transmission. Squire v, W. U. T. Co., 
98 Mass. 232 ; Bryant v. Am. T. Co., 1 Daly, 676 ; Landsberger v. Magn. 
T. Co., 82 Barb. 630 (caused by a change in the address during trans- 
mission) ; W. U. T. Co. V. Fenton, 52 Ind. 1 ; Manville v. W. U. T. Co., 
37 Iowa, 214 ; W. U. T. Co. v. Gougar, 84 Ind. 176 ; G. C. & S. F. Ry. Co. 
V. Levy, 69 Tex. 642. (6.) In a negligent failure in delivering the intel- 
ligence after its transmission. Baldwin v. U. S.T. Co., 64 Barb. 605 ; s. c 
45 N. Y. 744 (in consequence of an alteration in the address during trans- 
mission) ; W. U. T. Co. w. Graham, 1 Col. 230 ; Kinghome v. Mont. T. Co., 
18 U. C. Q. B. 60 ; Hibbard v. W. U. T. Ca, 88 Wis. 568 ; U. S. T. Co. v. 
Gildersleve, 29 Md. 232. 

In the following cases it was not shown where the breach of duty 
occurred : Logan v. W. U. T. Co., 84 Bl. 468 ; Smithson r. U. S. T. Co., 
29 Md. 162 ; True v. Int. T. Co., 60 Me. 9 (the message in this case was 
traced part of the way) ; Wolf ». W. U. T. Co., 62 Penn. 83 (the message 
in this case was traced part of the way), semble; W. U. T. Co. v. Ber- 
tram (Tex. Ct. App. Civ. Cas. 1881), White & Wilson, § 1152 ; Reliance 
Lumber Co. ». W. U. T. Co., 58 Tex. 894 ; Baxter v. Dom. T. Co , 37 U. C 
Q. B. 470. 
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cate a message a cause of delaj arises, the action of the 
company must be reasonable. Whether a telegraph 
company Is under an obligation to inform its employer 
of the cause of delay, and thus enable him to select some 
other means of communication ; whether, if it is under 
such an obligation, it performs it in making a reasonable 
effort to find its employer ; or whether, if that effort is 
unsuccessful, it is under a further obligation to itself 
employ some other means of communication, — are de- 
pendent, it seems, upon the probable duration of the 
cause of delay, upon the ability of the employer, if 
notified, to procure by other means swifter communica- 
tion than the company with its own means will be able 
eventually to effect, and upon the other facts and cir- 
cumstances of each case. It may be urged that one 
who employs a telegraph company particularly selects 
it to communicate a message in his behalf, and, conse- 
quently, that that company is not justified in attempting 
to effect the communication of the message by any other 
means than its own. But this, it seems, is not the case.^ 
A telegraph company is employed to effect the rapid 
communication of a message. The employer of a tele- 
graph company is practically indifferent to the means 
by which that communication is effected. Consequently, 
if a telegraph company, unable itself to communicate the 
message which it has contracted to, can with reasonable 
effort employ another company or other means to com- 
municate that message, it should be liable, it seems, for 
a failure to do so. 

§ 23. A telegraph company, in the performance of its 
contract, is under an obligation to find the person to 
whom the message which it receives from its employer 

1 Cf. Story on Agency, §§ 86, 141, 193, 194. 
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is directed, and it is liable for a negligent breach of this 
duty.^ 

The address of a message must necessarily contain 
the name of the person to whom, and the name of the 
place in which, the message is to . be delivered. The 
specification in the address of the house or the business 
office of the person to whom the message is directed is 
simply an assistance in making a personal delivery. 
The company is not, necessarily, absolved by it from 
making further effort to find that person, in case it does 
not find him at the particular place described. If by 
reasonable effort it can find him elsewhere, or by wait- 
ing at or returning to that place it can deliver the 
message to him, or to his agent for that purpose, it is 
under an obligation to do so.^ 

If, after a reasonable effort to find the person ad- 
dressed, the company is unable to do so, it might 
perhaps be under an obligation to mail him a copy 
of the message at the place of destination, upon the 
ground that the postal authorities have, as a rule, im- 
mediate knowledge of new and altered addresses, — a 
knowledge which a telegraph company, drawing its in- 
formation from directories, might easily be without. If, 
after reasonable effort, the company does not succeed in 
finding the person addressed, it might perhaps be under 
an obligation simply to keep the message for a reason- 
able time, upon the chance that he will call for it. A 
telegraph company usually keeps messages for a certain 
time, for purposes of its own. 

1 Pope v.W. U. T. Co., 9 Brad. (III. App.) 288. Cf. W. U. T. Co. t;. Lind- 
ley, 62 Ind. 371. In certain States, statutes hare been enacted obliging a 
telegraph company to make a personal delivery only within a limited 
distance of its office. Rev. Sts. of Cal. § 7161 ; Rev. Sto. of Ind. § 4178. 
Cf. Pub. Acts of Conn. (1883), ch. 119. 

^ Pope V. W. U. T. Co., supra. 
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A telegraph company which has accepted a message 
directed to a place not on its own route is under an obli- 
gation to deliver that message to a connecting company, 
if there is one, to mail it, or to intrust it to such other 
means, for further forwarding and delivery, as under the 
circumstances of the case shall seem to be reasonable. 

§ 24. A telegraph company, in the performance of its 
contract, is under an obligation to deliver the message 
which it receives from its employer to the person to 
whom he directs it, and it is liable for a misdelivery.* 
In this respect an analogy has been suggested between 
a telegraph company and a common carrier who is liable 
for a misdelivery of goods, as well as between a tele- 
graph company and a banker who is liable for the 
payment of a draft to one who falsely personates the 
payee.2 

But where an impostor telegraphed under the name of 
Max Eeis, from a place in which Eeis did not habitually 
reside, to an uncle of Reis's, requesting the remittance 
of a telegraphic money order, — a request which was 
complied with, — it was held, in an action by the uncle 
against the company for the delivery of that order to the 
impostor, that the plaintiff, in the absence of anything to 
excite suspicion in the minds of the defendant's agents, 
could not recover ; that is, that the plaintiff was under 
an obligation to ascertain for himseK the authenticity of 
the person who telegraphed the request.^ The court, 
in this case, regarded the delivery to the impostor as 

1 W. U. T. Co. V. Meyer, 61 Ala. 158. In Elwood v. W. U. T. Co., 46 
N. Y. 649, there was a misdelivery of the plaintiflf's message of in- 
quiry, but the action was brought upon the message which the plaintiff 
received. 

« W. U. T. Co. V. Meyer, aupra. 

«Ibid. 
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a misdelivery, but an excusable one. It may be ques- 
tioned, however, whether the delivery to the impostor 
was a misdelivery. It is true that the delivery to him 
was not a delivery to Max Reis. But it is equally true, 
it seems, that the delivery to him was a delivery to the 
person to whom both parties to the contract intended 
that the delivery should be made.^ In this view, the 
contract was, of course, performed. 

§ 25. A telegraph company is under an obligation to 
abstain from disclosing or using the intelligence which 
it contracts to communicate. This duty is frequently 
imposed by statute.^ Apart from such a statute, how- 
ever, a telegraph company is responsible to its employer 
for an unauthorized use or disclosure of the contents of 
his message.^ 

One who receives a letter written in the course of an 
ordinary correspondence is entitled to the paper, ink, 
and other tangible adjuncts of that letter, but is not enti- 
tled, absolutely, to the intelligence contained in it. The 
writer of the letter gives him no such absolute right. 
He gives him the tangible parts of the letter, the right 

1 Cf. Dunbar v. B. & P. Rd. Co., 110 Mass. 26 ; Samuels v. Cheney, 185 
Mass. 278 ; The Drew (U. S. Dist. Ct. S. D. N. Y. 1883), 27 Alb. L. J. 510. 

2 In certain States, statutes have been passed imposing upon telegraph 
companies the duty to abstain from using messages. Stats, of Cal. 13,639 ; 
Stats, of La. § 3763 ; Code of Miss. § 1070 ; Comp. Laws of Nev. § 3499 ; 
Rev. of N. J. p. 1176, § 12. In certain States, statutes have been passed 
imposing upon telegraph companies the duty to abstain from disclosing 
messages. These statutes are cited under § 120, post. 

8 Bank of California ». W. U. T. Co., 62 Cal. 280, 289. Cf. Kieman 
V. Manhattan Quotation T. Co., 50 How. Pr. (N. Y.) 194. Where, in a 
contract between a telegraph company and a person to whom it de- 
livered market reports, there was n stipulation that the latter should 
not disclose those reports to other persons, an injunction against such 
a disclosure was granted. Gold and Stock T. Co. v. Todd, 17 Hun, 
548. 
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to read the letter, and the right to use the knowledge 
thus obtained in accordance with the purposes for which 
the communication is made ; but he gives him nothing 
beyond this.^ 

In the application of this principle to the disclosure 
of a message to a telegraph company, it is important to 
remember that the company is informed of that message, 
solely because it is absolutely necessary that it should 
be informed of every message that it is employed to 
communicate. The employer of a telegraph company, 
in delivering a written message to that company, gives 
it the paper and ink of the message, and the right to 
make such use and disclosure of the contents of the 
message as, in the ordinary course of business, a tele- 
graph company should make ; but he gives it nothing 
beyond this. If a telegraph company makes any other 
use or disclosure of the message, it is liable to its em- 
ployer.2 

§ 26. In an action against a telegraph company for 
the breach of its ordinary contract, the plaintiff must 
prove the formation and non-performance of that con- 
tract and the damages he sustained. He establishes a 
prima facie case by proving the formation and non-per- 
formance of that contract, and the defendant must, to 
exonerate itself from liability, prove that the breach 
was not due to negligence on its part.^ 

1 Morgan'8 Law of Literature, 451 ; Drone on Copyright, 127-137. 

* A telegraph company, however, is not liahie to its employer for a 
disclosure of his message in court in pursuance of a writ of subpcma duces 
tecum. See §§ 117, 120. It is compelled to obey that writ. The right of 
a court of justice to compel the disclosure of a relevant paper simply 
overrides the right of the owner of that paper to privacy. 

« Baldwin v. U. S. T. Co., 45 N. Y. 744 ; Pope v. W. V. T. Co., 
9 Brad. (III. App.) 283; W. U. T. Co. v. Hope, 11 Brad. (III. App.) 289 ; 
Leonard v. N. Y., Alb., & Baf. T. Co., 41 N. Y. 544 ; U. S. T. Co. v. 
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Wenger, 56 Fenn. St. 262; Rittenhouse v. The Ind. Line of Tel., 1 Daly, 
474; s. c. 44 N. Y. 263; W. U. T. Co. v. Ward, 23 Ind. 877; W. U. T. 
Co. V. GoTigar, 84 Ind. 176. So Relle v, W. U. T. Co., 66 Tex. 308; 
W. U. T. Co. V, Carew, 16 Mich. 525 ; De Rutte t;. N. Y., Alb., & Buf . T. 
Co., 1 Daly, 647 ; Turner v. Hawkeye T. Co., 41 Iowa, 468, 462; Relianoe 
Lumber Co. v, W. U. T. Co., 68 Tex. 894; W. U. T. Co. v. Lindley, 62 
Ind. 371 ; Landsberger v. Magn. T. Co., 82 Barb. 630. The plaintiff, in an 
action against a telegraph company for the breach of its ordinary contract, 
is under no obligation to show that the person to whom the message was 
addressed was at the place of destination to receive it. Pope v. W. U. T. 
Co., 9 Brad. (Bl. App.) 283. See § 61, notes, and § 74. 
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CHAPTER IV. 

FORMATION OP SPECIAL CONTRACTS BETWEEN TELEGRAPH 
COMPANIES AND THEIR EMPLOYERS. — SPECIAL CONTRACTS 
OTHER THAN THOSE WHICH HAVE REFERENCE TO NEGLI- 
GENCE. 

§ 27. The previous chapter treats of the ordinary, as 
distinguished from special, contract of a telegraph com- 
pany. What constitutes a special contract, and what 
special contracts other than those which have reference 
to negligence are valid, will be treated of in the present 
chapter. 

A telegraph company undertakes, for hu-e, to communi- 
cate intelligence between places situated upon its route. 
It is liable for losses occurring through its failure to use 
due care. The ordinary contract of a telegraph company 
is a contract in which a telegraph company assumes, for 
hire, the exact duty, and the exact liability for a failure 
to perform that duty, which the law affixes to its calling ; 
it is, in other words, the contract which, by operation of 
law, arises from the mere acceptance of a message by a 
telegraph company.^ A special contract between a tele- 
graph company and its employer is a contract in which 
those parties agree to alter, in some respect, the terms or 
incidents of the ordinary contract of a telegraph company. 

§ 28. The formation of special contracts between tele- 
graph companies and their employers is governed, in its 
requirements, by the laws applicable to the formation of 

1 Aiken v. W. IT. T. Co., 5 S. C. 868. Cf. Expresa Co. v. Caldwell, 21 
Wal. 264, 266. 

4 
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* 

other simple contracts : a consideration and the accep- 
tance of the offer by the o£Peree are in every case neces- 
sary. Proposals of special terms of contract may, of 
course, emanate from individuals ; but they are almost 
invariably made under the name of " regulations " by tele- 
graph companies. The regulations of a telegraph com- 
pany of this kind ^ are of two sorts : proposals to assume 

1 The regulations of a telegraph company, so fkr as tliey affect those 
who wish to employ that company, are of two hinds. In both kinds the 
regulations must be reasonable. See §§ 13, 29. But in one kind the 
regulations become effective when they are brought to the knowledge 
of the person who wishes to employ the company ; in the other, they 
become effective only when that person, in addition to his knowledge of 
them, assents, expressly or impliedly, to them. Whether a given regu- 
lation should be classed under one kind of regulation or under the other 
depends upon whether or not it seeks to alter the terms or incidents of 
the ordinary contract of a telegrapli company. A ^rson is entitled, at 
law, to compel a telegraph company to make its ordinary contract for 
the communication of a message. Baldwin v. U. S. T. Co., 64 Barb. 505, 
per Potter, J. He cannot be deprived of this right by any act on the part 
of the company : he can be deprived of it only by his own act. A regu- 
lation, therefore, which seeks to alter the terms or incidents of an ordi- 
nary contract is, in effect, an offer of special terms of contract by the 
telegraph company, and, as such, must be assented to by the employer 
before it can become effective. On the other hand, a regulation which 
does not seek to alter in any way the terms or incidents of the ordinary 
contract of a telegraph company, but which pertains in other respects to 
the manner in which the company serves the public, is one which, if 
reasonable, becomes effective simply upon notice. A regulation of this 
kind does not seek to evade in any way what the employer is, if he 
wishes it, entitled to ; for a person is not, at law, entitled to compel a 
telegraph company to contract, unless he himself conforms to such 
reasonable regulations of this kind as the company has established. 
In other words, a regulation of this kind is not in effect an offer of 
special terms of contract, and, consequently, does not require the assent 
of the employer to become effective. To become so, however, it must 
be brought to his knowledge. A telegraph company is not justified in 
refusing to contract upon the ground that a reasonable regulation of this 
kind — relating, for instance, to the form in which messages should be 
presented — is not complied with, where it does not, by informing the per- 
son who wishes to employ it of that regulation, give him the opportu- 
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an obligation or liability which is not an incident to the or- 
dinary contract of a telegraph company ; proposals to ex- 
onerate the company in some respect from the obligation 
or liability incident to that contract. While the deter- 
mination of what constitutes an acceptance of regulations 
of the former description offers no peculiarity, courts ai^e 
not entirely in harmony in determining what constitutes 
an acceptance of those of the latter description, or, in 
other words, what incorporates those regulations into the 
contract between a telegraph company and its employer. 
It has been said that one who contracts with a tele- 
graph company is bound to know the regulations of the 
company, and that he incorporates them, in the absence 
of an agreement to the contrary, into the contract, al- 
though as a matter of fact he is ignorant of their existence.^ 
It has been held that one who contracts with a telegraph 
company incorporates into that contract the regulations 
of the company of which he has knowledge.^ But it 
seems that neither of these positions can be maintained. 

nitj of compliance. Regulations of this description relate generally to 
the manner in which an ordinary contract must be made, or state, to 
avoid a contrary presumption, that the company only assumes that 
contract. §§ 13, 14, 33, 92. 

1 Birney v. N. Y. & Wash. Pr. T. Co., 18 Md. 841 ; U. S. T. Co. u. Gil- 
dersleve, 29 Md. 232; W. U. T. Co. v. Carew, 16 Mich. 626 (dictum). In 
Birney ». N. Y. & Wash. Pr. T. Co., supra, the regulations of the company 
did not cover the cause of loss. Consequently it was unnecessary to 
decide whether the employer engrafted them into his contract or not. In 
U. S. T. Co. V, Gildersleve, supra, the regulations — which were indorsed 
on the back of the message — are not given, and it is impossible, there- 
fore, to determine whether they covered the cause of loss, which seems to 
have been a failure to deliver the message at the place of destination. 
Admitting that they did, it will be noticed that the employer in this case 
proffered his own terms of special contract, — which were substantially 
identical with those of the company, — and a contract engrafting those 
terms was formed on their acceptance by the company. 

2 Wann v. W. U. T. Co., 37 Mo. 472 ; W. U. T. Co. v. Buchanan, 36 
Ind. 430 (semble). 



i 
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A person is entitled in law to compel a telegraph com- 
pany to make its ordinary contract. He cannot be de- 
prived of this right by the fact that the company has 
established, with or without his knowledge, regulations 
altering in any respect the terms or incidents of an ordi- 
nary contract. He cannot be deprived of this right by 
any act on the part of the company ; he can be deprived of 
it only by his own act. A regulation of this description, 
therefore, is in effect an offer of special terms of contract, 
and must not only be brought to the knowledge of the 
person who wishes to employ the telegraph company, but 
also be assented to by him.^ No presumption that he 
intends to contract specially arises from his knowledge 
that the company is willing to do so. 

At the present day, a telegraph company usually prints 
upon blank forms its regulations of the description at 
present under consideration, a notice calling attention 
to those regulations, and a notice to the effect that the 
employer agrees to those regulations and requests the 
sending of his message subject to them. The weight of 
authority is decidedly in favor of the view that one who, in 
contracting with a telegraph company, writes, without dis- 
sent, upon such a blank the message which he wishes to 
have communicated is subsequently estopped, in the ab- 
sence of fraud, from denying that he assented to the regu- 
lations contained in that blank, although as a matter of 
fact he did not read them.^ This view seems to be sound. 

1 De Rutte v. N. Y., Alb., & Baf. T. Co., 1 Daly, 647, 30 How. Pr. 403; 
Baldwin v. U. S. T. Co., 1 Lans. 126, 136; Wolf v. W. U. T. Co., 62 
Penn. St. 83 ; Tyler v. W. U. T. Co., 60 111. 421 ; s. c. 74 III. 168 ; Bart- 
lett V. W. U. T. Co., 62 Me. 209 ; Lawson's Contracts of Carriers, §§ 98, 
99, 101, ace. See also cases cited under following note, ace. 

2 Grinnell v. W. IT. T. Co., 118 Mass. 299 ; Redpath ». W. U. T. Co., 
112 Mass. 71 ; W. U. T. Co. f;. Carew, 16 Mich. 526; Passmore v. W. U. 
T. Co., 9 Phil. 90; s. c. 78 Penn. St. 238; MacAndrew v. El. T. Co., 17 
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One who writes his message upon such a blank has full 
opportunity to read the regulations to which he accords 
his assent ; he gives the company every reason to sup- 
pose that he does assent to them ; and he leads it, per- 
haps, in that supposition to contract with him at a lower 
rate than he could otherwise prevail upon it to con- 
tract. He should not be permitted, therefore, to avoid 
the incorporation of these regulations into his contract, 
upon the ground that he omitted to read them ; he should 
not be permitted, in other words, to profit by his own 
negligent act. 

There must be nothing deceptive in the manner in 
which these printed regulations are grafted into the con- 
tract. There is nothing of this description where, al- 
though the regulations themselves are in small type, the 
notices upon the blank calling the attention of the writer 
to those regulations and to the fact that he assents to 
them are conspicuously printed.^ 

§ 29. A special contract between a telegraph company 

C. B. 3; Young v. W. U. T. Co., 2 J. & Sp. 390; s. c. 66 N. Y. 163 ; 
Schwartz v, A. & P. T. Co., 18 Hun, 167 ; Breese v. U. S. T. Co., 48 
N. Y. 132 ; Ellis v. Am. T. Co., 13 Allen, 226 ; W. U. T. Co. v. Neill, 67 
Tex. 283 ; Baxter v. Dom. T. Co., 37 U. C. Q. B. 470, 479, 480 ; Clarence 
G. M. Co. V. Mont T. Co., 8 Q. L. Rep. 94 ; Becker v. W. U. T. Co., 11 
Neb. 87 ; Pinckney v. W. TJ. T. Co., 19 S. C. 71, 73 ; W. U. T. Co. v, 
Fontaine, 68 Ga. 433; Heimann r. W. U. T. Co., 67 Wis. 662 ; Womack i?. 
W. U. T. Co., 68 Tex. 176, ace. Cf . Lawson's Contracts of Carriers, §§ 102- 
104, ace. Tyler r. W. U. T. Co., 60 ni. 421 ; s. c. 74 111. 168 (question of 
fact for jury) ; Wolf v. W. U. T. Co., 62 Penn. St. 83, contra. In the 
following cases the regulations alone were printed on the blank which the 
employer used, and they were, it was held, incorporated into the contract. 
Sweatland v. III. & Misa. T. Co., 27 Iowa, 482 ; Camp v. W. U. T. Co., 
1 Mete. (Ky.) 164. It is clear that in each of these cases the employer 
was estopped from denying that he knew the regulations of the com- 
pany. It is difficult to determine whether, as a matter of fact, he 
actually assented to them. It seems that he did. 
1 Wolf V. W. U. T. Co., 62 Penn. St. 83. 
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and its employer which contravenes the constitution, 
laws, or public policy of the place where it is made is 
invalid. Whether it does so or not is for the court to 
determine.^ As previously stated, special contracts be- 
tween telegraph companies and their employers are 
almost invariably made by the acceptance on the part 
of employers of proposals of special terms made, under 
the name of regulations, by telegraph companies. The 
validity of a special contract, therefore, depends almost 
invariably upon the reasonableness of the regulation to 
which the employer has assented. A regulation which 
in its offer attempts to contravene the constitution, laws, 
or public policy of the place where it is set up is un- 
reasonable.^ 

§ 30. While a telegraph company is under an obliga- 
tion to contract at a reasonable rate to communicate a 
message, it is clearly entitled to contract at a higher rate 
to communicate that message if in that contract it agrees 
to take upon itself additional labor or liability. Apart 
from the question whether a contract exonerating a tele- 
graph company from liability for negligence is consonant 
with public policy, a contract is doubtless valid in which 
a telegraph company, in consideration of a higher charge 
than the regular one for communicating a message, 
agrees to transmit that message to the ofBce of destination 
and back from it.^ A telegraph company is liable only 

1 Wolf V. W. U. T. Co., 62 Penn. St. 83; W. U. T. Co. r. Buchanan, 
85 Ind. 430 ; W. U. T. Co. v. Meek, 49 Ind. 63 ; W. U. T. Co. v. Adams, 
S7 Ind. 598 ; Ellis v. Am. T. Co., 13 Allen, 226, 234, 236 ; True v. Int. T. 
Co., 60 Me. 9; Heimann v. W. U. T. Co., 57 Wis. 662; W. U. T. Co. v. 
Young, 93 Ind. 118. See § 13. Whether a special contract exonerating 
a telegraph company from liability for negligence is consonant with 
public policy will be considered in the following chapter. 

2 MacAndrew v. El. T. Co., 17 C. B. 3 ; W. U. T. Co. v, Carew, 16 
Mich. 525 ; U. S. T. Co. v. Gildersleye, 29 Md. 232. 
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for losses occasioned by its negligence. A telegraph 
company is not negligent in failing to repeat a message 
back from the office of destination to the originating 
office, although it might, by repeating that message, 
discover, and obviate the consequences of, a breach of 
contract. There is, therefore, a consideration for this 
contract, since the telegraph company undertakes addi- 
tional labor for an additional sum of money. 

It is natural, at times, that the employer of a telegraph 
company should be willing to pay an additional charge 
to assure himself of whether his message is duly received 
at the place of destination, and thus to ascertain whether 
any further attempt to effect its receipt at that place is . 
necessary.^ The employer of a telegraph company can 
recover damages for the loss which he sustains through 
a breach of the contract to communicate his message, 
only where that breach is ascribable to negligence on the 
part of the company ; and even where it is ascribable to 
that cause the damages which he can recover are fre- 
quently, especially whei^e the message is obscure, a wholly 
inadequate compensation for the loss which he actually 
sustains. 

What is the duty of a telegraph company which has 
contracted to repeat a message, where there is an error 
in the message as repeated, or where, after a reasonable 
time, no answering message is received? Is the tele- 
graph company under a legal obligation to retelegraph the 
message without further compensation ? This question 
has been anSwered in the affirmative.^ 

In the consideration of this question it is clear that 
the contract, interpreted in accordance with the intention 
of the parties, is not one to insure the due receipt of the 

1 W. U. T. Co. V. Carew, 15 Mich. 526. 
a W. U. T. Co. V. Brown, 58 Tex. 170. 
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message at the office of the place of destination, but is 
one to transmit the message to that office and back from 
it ; and that the liability incident to the contract is one 
for negligence only. It may be urged that in this view 
of the contract the telegraph company is under an obliga- 
tion only to place the message, with due care and skill, 
upon its lines once, and that, if it performs this duty, it 
is not liable for a failure to communicate the message, 
although if it had made a second attempt to do so 
it would have been successful. This argument, how- 
ever, is fallacious. The company is responsible for a 
breach of this contract where that breach is attributable 
to a failure on its part to use reasonable efforts to per- 
form the contract. A single attempt to perform the 
contract, and a failure to do anything further in the 
matter upon becoming certain of the unsuccessful result 
of that attempt, can hardly be deemed equivalent to a 
reasonable effort to perform. Where there is an error 
in the message as repeated, or where, after a reasonable 
time, no answering message is received, it is only reason- 
able, it seems, in the company to retelegraph the message, 
or to transmit an inquiry concerning it. 

§ 81. A contract between a telegraph company and 
its employer is valid in which the former, in considera- 
tion of a higher charge than the regular one, agrees to 
insure the due delivery of a message to the person ad- 
dressed.^ In a contract of this description a telegraph 
company assumes liability for a failure, irrespective of 
cause, to duly and correctly deliver the message to the 

1 MacAndrew v. El. T. Co., 17 C. B. 8; W. U. T. Co. u.Carew, 16 
Mich. 625; U. S. T. Co. v. Gildersleve, 29 Md. 232 ; Ellis v. Am. T. Co., 
13 Allen, 226 ; Baldwin v. U. S. T. Co., 64 Barb. 505. See Tyler v. 
W. U. T. Co., 60 III. 421, 438 ; T. Co. v. Griswold, 37 Oh. St. 301, per 
Okey, J. 
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person addressed, and is not, of course, excused from that 
liability by proof that it exercised due care. 

There is a class of contracts of insurance in which the 
telegraph company agrees to act in the additional ca- 
pacity of a sender of intelligence, — the employer of the 
company being the person to whom the intelligence is 
addressed. The subject-matter of contracts of this class 
is usually reports of the fluctuations of the market, or 
other information of a similar nature. Contracts of this 
class are of two kinds : contracts in which a telegraph 
company insures the correctness of the intelligence which 
it delivers ; contracts in which a telegraph company 
insures simply the correctness with which the com- 
munication of the intelligence which it receives is 
made. Where a telegraph company insures the cor- 
rectness of the intelligence which it delivers, it insures 
the correctness of the intelligence which it receives for 
communication as well as the- correctness with which the 
communication itself is made. A telegraph company, 
in an action against it for the breach of a contract of 
this description, cannot escape liability by proving that 
it received the intelligence which it communicated ; by 
proving that the error in the intelligence occurred before 
it received that intelligence.^ But where a telegraph 
company insures, not the correctness of the intelligence 
which it delivers, but only the correctness with which 
the communication of the intelligence which it receives 
is made, the company, in an action against it for the 
breach of this contract, escapes liability by proving that 
it received the intelligence which it communicated.^ 

§ 32. A contract between a telegraph company and its 

1 Bank of N. O. v,W. U. T. Co., 27 La. Ann. 49; Turner v, Hawkeye 
T. Co., 41 Iowa, 458, 462. See § 18, note 1 (2). 
* Turner v. Hawkeye T. Co., supra. 
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employer, in which the former agrees for a certain sum 
to deliver a message at a place not on its own route, is 
valid.^ The objection that this contract is ultra vires 
has never been raised.^ 

§ 33. Whether, where a telegraph company accepts, 
simply, a message directed to a place upon the line of 
another company, it contracts to deliver the message at 
that place, or contracts to deliver it merely to a connect- 
ing company for transmission to or towards that place, 
is a question which courts are at variance in answering. 
The consideration of these conflicting views is reserved 
for another place ; ^ for present purposes, the existence 
of such views is all that need be stated. 

A telegraph company, in receiving a message directed 
to a place upon the line of another company, usually pre- 
fers to contract to deliver the message to a connecting 
company for further transmission, rather than to contract 
to deliver the message at the place of destination. It usu- 
ally prefers, that is, — especially if its own pay is the same 
— to assume the lesser liability. Consequently, a tele- 
graph company prints, almost invariably, upon the blank' 
forms used generally by those who employ it, a regulation 
removing all doubt of the contract which it makes in re- 
ceiving a message directed to a place on the line of an- 
other company. This regulation reads, in efifect at least, 
as follows : "And this company is hereby made the agent 
of the sender, without liability, to forward any message 
over the lines of any other company when necessary to 
reach its destination." 

1 De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 647 ; Thum v. Alta T. 
Co., 16 Cal. 472 ; Stevenson v. Mont. T. Co., 16 U. C. Q. B. 630, per Burns, J. 

^ It is not ultra vires in an incorporated common carrier to contract 
to transport goods to a place beyond its own terminus. 2 Kent's Com. 
(12th ed.), 004, n. 1 (6). 

8 See § 68. 
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Two entirely distinct provisions are embodied in this 
regulation. One provision is that the telegraph com- 
pany, in consideration of receiving full prepayment for 
the delivery of a message at a place upon the line of an- 
other company, agrees to deliver the message to a con- 
necting company, and, as the agent of the sender, to 
contract with that company for the further transmission 
of the message. This is an offer of special terms of 
contract. A telegraph company is, it seems, under an 
obligation, by its ordinary contract, only upon receipt of 
its own charges, to deliver the message to a connecting 
company. It is under no obligation by that contract to 
contract as the agent of its employer with the connect- 
ing company for the further transmission of the mes- 
sage, or to receive and account for the payment for such 
transmission. This provision in the regulation is un- 
questionably reasonable, and, with the assent of the 
employer of the company, constitutes a valid and mutu- 
ally beneficial contract.^ A telegraph company would 
impair greatly its usefulness to the public and its own 
revenues if it refused to contract under such circum- 
stances to do more than simply deliver the message to 
a connecting company. A telegraph company is at 
tiflies under an obligation imposed by statute to contract 
in some form, upon tender of through prepayment, to 
effect the communication of a message to a place upon 
the line of a connecting company. 

The other provision embodied in this regulation is 
that the telegraph company limits its liability to losses 
occurring on its own lines. This has usually been treated 
as an offer of special terms ; as such it constitutes, with 
the assent of the employer of the company, a valid con- 

1 W. U. T. Co. V, Carew, 16 Mich. 626 ; Baxter v. Dom. T. Co., 37 
U. C. Q. B. 470. 
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tract.^ This provision is clearly just and reasonable. 
In the absence of a partnership relation between them, 
one telegraph company has no more authority over an- 
other company than an individual has. A telegraph 
company should be entitled, therefore, to contract spe- 
cially with one who wishes to employ it that it shall not 
be liable for loss occasioned by the act of a connecting 
company, — that that person shall seek relief, in case of 
a loss, directly of the company which causes, and is 
under any circumstances finally liable for, the loss. 

But is the provision that the telegraph company assumes 
no liability for loss occurring on the line of a connecting 
company an offer of special terms ? It seems that it is 
not. While a telegraph company is permitted to con- 
tract to deliver a message at a place on the line of a 
connecting company, it is under no obligation to do so : 
it is under an obligation only to make its ordinary con- 
tract. This provision, therefore, is simply declaratory 
of the company's intention to make an ordinary, not a 
special, contract, and is established to rebut the pre- 
sumption that might arise, from the mere acceptance of 
the message, of the company's intention to contract 
specially to assume liability for loss happening on the 
line of a connecting company. As its employer is ifot 
entitled to compel a telegraph company to assume such 
liability, this provision becomes effective when it is 
brought to the knowledge of the employer ; it does not, 
to become effective, require his assent. K, aware of 
this provision, a person wishes a telegraph company to 
assume liability for loss happening on the line of a con- 
necting company, he must induce it to contract to assume 
that liability. 

Where this regulation is not brought to the knowledge 

1 W. U. T. Co. r. Carew, supra ; Baxter v, Dom. T. Co., supra. 
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of the employer of a telegraph company, the interpreta- 
tion of the contract in which that company accepts simply 
a message directed to a place on the line of a connecting 
company will be governed by that one of the conflicting 
views, previously stated, which is judicially approved of 
where the contract is made. 

§ 34. A contract between a telegraph company and 
its employer, in which the former agrees to communi- 
cate a message at a reduced rate, in consideration of 
being paid that rate and of being exonerated from 
liability for damages in any case where the claim is not 
presented within a certain time and in a certain man- 
ner, is valid, if the time allowed the employer to ascer- 
tain whether the company communicates the message 
and if the manner of the presentation of the claim are 
reasonable.^ A contract of this description is simply the 
ordinary contract of a telegraph company, with an in- 
corporated stipulation that the employer, in considera- 
tion of a reduction of rate, agrees to present any claim 
that he may have against the company in a certain man- 
ner and within a certain time. It has been suggested 
that a stipulation of this description establishes a statute 
of limitations contrary to — if, of course, it differs from 
— the one which the law imposes upon the ordinary 
contract of a telegraph company.^ But this is not the 
case. This stipulation does not debar the employer from 
suing within the period fixed by the Statute of Limita- 
tions; it only requires him to inform the company of 
his claim within a certain time, and thus enable it to 

1 Young V. W. U. T. Co., 66 N. Y. 163; 8. c. 2 J. & Sp. 390; Wolf v. 
W. U. T. Co., 62 Penn. St. 88 ; W. U. T. Co. w. Blanchard, 68 Ga. 290; 
Heimann v. W. U. T. Co., 57 Wis. 662; W. U. T. Co. v. Pells (Tex. Ct. 
App. 1883), 2 Tex. L. Rev. 246 ; W. U. T. Co. v. Reynolds, 77 Va. 173. 186. 

3 True V. Int. T. Co., 60 Me. 9, per Appleton, C. J. Cf . Southern Ex. 
Co. V. Caperton, 44 Ala. 101. 
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then ascertain the facts of the case.^ Again, it has been 
implied that the validity of a stipulation of this descrip- 
tion depends upon whether the employer knew of the 
negligence of the company before the lapse of the stipu- 
lated time.^ But this implication is, it seems, unsup- 
portable. The employer agrees to present, within a 
certain time from the date of his contract, any claim 
that he may have against the company for a failure to 
communicate his message.. In accordance with this 
agreement, he must, to make the company liable, 
ascertain and communicate a claim within that time. 
He does not render the agreement invalid by refusing 
or failing to do what he agrees to do. He cannot be 
permitted to profit by his negligence. The validity of 
an agreement or stipulation of this description depends 
simply upon whether the time allowed the employer to 
ascertain and communicate a claim, and the manner in 
which he is to present thie claim, are reasonable. 

Proposals to enter into stipulations of this description 
are usually made under the name of regulations by tele- 
graph companies. These regulations are two in num- 
ber : one is printed upon the day-message blanks, the 
other upon the night-message blanks, of a telegraph 
company. That upon the day-message blanks reads 
as follows : " The company will not be liable for dam- 
ages in any case where the claim is not presented in 
writing within sixty days after sending the message." 
This regulation has been held to be reasonable, and to 
constitute, with the assent of the employer, a valid stipu- 
lation.^ It is undoubtedly free from objection. Within 

1 Express Co. v. Caldwell, 21 Wal. 264. 

2 Helmann v. W. U. T. Co., 57 Wis. 562; W. U. T. Co. v. Reynolds, 
77 Va. 173, 185. 

« Young V, W. U. T. Co., 65 N. Y. 163; 8. c. 2 J. & Sp. 390 ; Wolf v. 
W. U. T. Co., 62 Penn. St. 83 ; W. U. T. Co. v. Blanchard, 68 Ga, 299. 
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sixty days one who employs a telegraph company usually 
learns, without effort, whether the company communi- 
cated his message correctly and with due speed; he can, 
in any case, easily ascertain within that time whether it 
did so. With knowledge that the company did not duly 
and correctly deliver his message, the employer, on the 
one hand, derives no just advantage in failing to present 
his claim within the sixty days ; on the other, he im- 
poses, in failing to do so, unnecessary hardship upon 
the company, as the difficulty of ascertaining the cause 
of the failure to communicate a message is peculiarly 
likely to increase with time. 

The other regulation, the one printed upon the night- 
message blanks, reads as follows : ^' And that no claim 
for damages shall be valid unless presented in writing 
within twenty days from sending the message." This 
regulation has been held to be reasonable, and to con- 
stitute, with the assent of the employer, a valid stipula- 
tion.^ It is probably free from objection. One who, 
in contracting with a telegraph company, writes with- 
out dissent upon a night-message blank the intelligence 
which he wishes communicated is subsequently estopped, 
in the absence of fraud, from denying that he assented to 
this regulation, although as a matter of fact he did not 
read it. With actual knowledge of this regulation, — and 
knowledge of it which he is estopped from denying is, in 
law, the same, — the employer can easily, within twenty 

1 Heimann v. W. U. T. Co., 57 Wis. 562. In W. U. T. Co. r. Pells 
(Tex. Ct. App. 1888), 2 Tex. L. Rev. 246, the question turned upon com- 
pliance with a stipulation requiring the presentation of claims within 
thirty days, not upon the validity of that stipulation, — which was con- 
ceded. Cf. Lewis 17. Gt. W. By. Co., 6 H. & N. 867, in which a stipulation 
requiring notice of the loss of goods to be made within seven days of 
the time when they should have been delivered was held to be reason- 
able. 
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days, ascertain by mail or other means whether the com- 
pany delivered his message duly and correctly, and, if it 
did not deliver it thus, acquaint the company of the fact. 
This regulation, however, is perhaps open to objection. 
A telegraph company can, by an adjustment of rates, 
practically compel one who wishes to employ it to com- 
municate a message by night to assent to this regula- 
tion. Now, it is true that a regulation established to 
aid a telegraph company in procuring evidence of a 
breach of contract is reasonable, if it is fair towards one 
who wishes to employ that company. But it is equally 
true that a regulation established simply to preclude the 
employer from his rightful remedy for a breach of con- 
tract is unreasonable. A regulation requiring the pres- 
entation of a claim for damages within twenty days is 
open, perhaps, to the objection that it is established rather 
to preclude the employer from his remedy for a breach of 
contract, than to enable the company to procure evidence 
in defence of that breach. 

§ 35. A stipulation requiring the presentation of 
claims in writing within a certain time must, if it is 
valid, be complied with, and, it seems, strictly complied 
with.i A stipulation of this description is complied 
with by the presentation of a written claim within the 

1 W. U. T. Co. ». Blanchard, 68 Ga. 299 ; Young t% W. TJ. T. Co., 66 
N. Y. 163; Wolf v. W. U. T. Co., 62 Penn. St. 83 ; W. U. T. Co. v. PelU 
(Tex. Ct. App. 1883), 2 Tex. L. Rev. 246. 

In Wolf w. W. U. T. Co., supra, a written claim for breach of contract 
was not presented to the company within the required time. An action 
for the breach, however, was brought within that time. This, it seems, 
substantially complied with the stipulation, the object of which was to 
put the company, in a reasonable time, in possession of accurate infor- 
mation of the breach of the contract in case a breach of it occurred. 
The plaintiff, however, rested his case entirely upon the ground that he 
was not bound by the regulation ; the argument that he had complied 
with it, in bringing action, was neither made nor considered. See Allen's 
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required time to the resident agents of a foreign cor- 
poration who made the contract in behalf of that corpo- 
ration.^ But a stipulation of this description is not 
complied with by simply handing, within the required 
time, a written statement of a claim to an operator of 
the company causing the loss, and receiving it back for 
the purpose of delivering it to some proper oflBcer of 
tliat company ; or by inquiring, within that time, at the 
oflBce of the company for the president and treasurer, 
and going away without leaving the statement, upon 
being informed of their absence.^ 

Tel. Cas. 469, n. In W. U. T. Co. v. Pells, nipra, compliance with the 
stipulation (if not made) was waived by the company. 

1 W. U. T. Co. r. Blauchard, supra, 

2 Young V. W. U. T. Co., supra. 
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CHAPTER V. 

STIPULATIONS AGAINST NEGLIGENCE IN CONTRACTS BETWEEN 
TELEGRAPH COMPANIES AND THEIR EMPLOYERS. 

§ 36. Negligence is a relative term, and may be de- 
fined as the absence in any case of such care and skill 
as under the circumstances ought reasonably to be exer- 
cised. Consequently, while what is the requisite amount 
of care and skill varies with the circumstances of each 
case, the failure to exercise that amount is always prop- 
erly and accurately defined as negligence.^ 

§ 37. At the present day, the distinct legal significance 
of the term " gross negligence," as descriptive of a degree 

1 Grill V. Gen. Jr. Screw Co., L. R. 1 C. P. 600, 612 ; BIythe v. Bir- 
mingham Water Works, 11 Exch. 781, 784 ; Vaughan v. Taff Vale Ry. 
Co., 5 H. & N. 679, 688 ; Railroad Co. i-. Lockwood, 17 Wal. 367, 882 ; 
The Nitro-Glyoerine Case, 15 Wal. 624, 636; Tonawanda Rd. Co. v. 
Munger, 6 Denio, 255, 266. 

The business of communicating intelligence by telegraph is of the 
utmost importance to the public. Pensacola T. Co. v. W. U. T. Co., 
96 U. S. 1, 9, 10 ; T. Co. v. Texas. 105 U. S. 460, 464. The degree of care 
reasonably due in the management of that business, as compared with 
that reasonably due in the management of other occupations, is certainly 
a very high one. A telegraph company should invariably exercise the 
greatest care in selecting and keeping in proper repair suitable instru- 
ments for accomplishing its purpose, and in selecting and maintaining in 
their positions trustworthy employees of tried carefulness and, where 
skill is needed, of perfect skill. Bartlett v. W. U. T. Co., 62 Me. 209, 
220, 221 ; Tyler v. W. U. T. Co., 60 lU. 421, 483, ace, ; White et cd. v. W. U. 
T. Co., 5 Macrary, 108, contra. 
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of carelessness, is difficult to determine. A distinction 
between different degrees of carelessness can be logi- 
cally drawn, and is legally important, either where it is 
necessary, as is the case in certain courts, on the ques- 
tion of contributory negligence, to decide which party 
exercised the least care ; ^ or where it is material, on the 
question of exemplary damages, to determine whether 
the degree of carelessness exhibited was equivalent to 
wilful negligence or fraud. But, as a general rule, a 
distinction between different degrees of carelessness is 
legally unimportant ; generally, an action for the failure 
to bestow the care and skill which a situation demanded 
is nowise affected by the particular degree of carelessness 
exercised. 

The term " gross negligence " undoubtedly describes 
colloquially a greater degree of carelessness than the term 
" ordinary negligence " describes. But the legal signifi- 
cance of the term is difficult to ascertain. In one view, 
" gross negligence " is deemed equivalent in law to fraud 
or to intentional wrong ; ^ in another, it is deemed ex- 
actly synonymous with ordinary negligence ; ^ while in a 

1 2 Thompson on Negligence, 1165, 1168, 1172. 

3 Jones on Bailment, pp. 9, 22, 46, 119, 120; Cashill v. Wright, 6 El. 
ft Bl. 891, 900. 

» WUson V. Brett, 11 M. & W. 113, 115, 116 ; Grill v. Gen. Ir. Screw 
Co., L. R. 1 C. P. 600, 612 ; Lord v. Midland Ry. Co., L. R. 2 C. P. 3.39, 
344 ; Hinton v. Dibbin, 2 Q. B. 646, 661 ; Beal v, S. D. Ry. Co., 8 H. & 
C. 337, 841, 342 ; Railroad Co. v. Lockwood, 17 Wal. 357, 382 ; Milwaukee, 
&c. R. Co. V. Arms, 91 U. S. 489, 495 ; W. U. T. Co. v. Eyser, 91 U. S. 
496. n. 

Rolfe, Baron, in Wilson r. Brett, supra, said : " I said I could see no 
difference between negligence and gross negligence — that it was the 
same thing, with the addition of a vituperative epithet." Mr. Justice 
Willes, in Lord t;. Midland Ry. Co., supra, said : " Any negligence is 
gross in one who undertakes a duty and fails to perform it." The same 
judge, in Grill v. Gen. Ir. Screw Co., supra, said :**... And it would 
have been only introducing a source of confusion to use the expression 
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third, it is deemed to be applicable to those degrees of 
carelessness, whatever they may be, existent between 
ordinary negligence and wilful negligence or fraud. ^ 

§ 38. The doctrine that in legal contemplation there 
is no distinction between gross negligence and ordinary 
negligence has certainly not been adopted uniformly by 
the courts which have considered negligence on the part 
of a telegraph company. In certain cases " gross negli- 
gence " is evidently deemed the equivalent in legal con- 
templation of " ordinary negligence." ^ In many cases, 
however, " gross negligence " is used to denote a degree 
of carelessness greater than the degree implied by " ordi- 
nary negligence," and one of which the law takes distinct 
legal cognizance. It is thus used in those cases in which 
telegraph companies are permitted to limit their liability 
for losses occurring through their ordinary negligence, 
but at the same time are not permitted to limit their liabil- 
ity for losses occurring through their gross negligence.^ 
Unfortunately, in only one of these cases is an attempt 

' gross negligence,' instead of the equivalent, ' a want of due care and 
skill.' " Mr. Chief Justice Denman, in Hinton v. Dibbin, supra, said : 
"... And it may well be doubted whether between gross negligence and 
negligence merely any intelligible distinction exists." Mr. Justice Cromp- 
ton, in Beal v. S. D. Ry. Co., supra, defined gross negligence as " the 
failure to exercise reasonable care, skill, and diligence." Mr. Justice 
Davis, in Milwaukee, &c. Ry. Co. r. Arms, supra, said : " Gross negli- 
gence . . . means the absence of the care that was necessary under the 
circumstances." 

1 Story on Bailment, §§ 19-22. 

2 Tyler v, W. U. T. Co., 60 111 421, 432, 483 ; T. Co. v. Griswold, 37 
Oh. 301. 

In delivering the opinion of the court in Tyler v. W. U. T. Co., supra, 
Mr. Justice Breese says : " If the conditions relied upon were designed to 
shield the company from consequences flowing from a want of skill of 
operators or insufficiency of instruments, which would be gross negli- 
gence, such a condition would be contrary to public policy, and void." 

* These cases may be found under § 46, n. 
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made to define gross negligence, or a test offered to dis- 
tinguish it from either ordinary negligence or f raud.^ In 
the rest of these cases, therefore, it is impossible to de- 
termine whether gross negligence is deemed to be synony- 
mous with wilful negligence or fraud, or to be applicable 
only to those degrees of carelessness, whatever they may 
be, existent between wilful and ordinary negligence. 

§ 39. A contract between a telegraph company and its 
employer, in which the former agrees, for a reasonable 
sum, to communicate a message and to assuihe full legal 
liability for a negligent failure to communicate that 
message, is an ordinary contract. A contract between 
a telegraph company and its employer, in which the 
former agrees to communicate a message at a reduced 
rate, in consideration of being paid that rate and of be- 
ing released in some respect from full legal liability for 
negligence, is a special contract. This contract is simply 
the ordinary contract of a telegraph company, with an 
incorporated stipulation that the employer, in consid- 
eration of a reduction of rate, agrees to exonerate the 
company in some respect from liability for negligence. 
Stipulations of this description will be treated of, in the 
first place, generally, and, in the second, individually. 

§ 40. Whether a stipulation exonerating a telegraph 
company in any respect from liability for negligence is 
or is not deemed to be valid, it can protect the company, 
at most, from those negligent acts which it, in terms, 
covers. Accordingly, a telegraph company has been held 
to be liable for negligence after the transmission of a 
message, although by stipulation with its employer it was 

1 White et al v, W. U. T. Co., 6 Macrary, 108, in which case 
gross negligence is defined as ''that want of care which a person 
habitually careless and negligent would ordinarily exercise in business 
transactions/' 
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not to be responsible for mistakes or delays in the trans- 
mission of that message, from whatever cause they might 
arise.^ So, also, a telegraph company has been held to be 
liable for negligeilce before the transmission of a mes- 
sage, although by stipulation with its employer it was 
exonerated from liability for any loss or damage that 
might ensue by reason of any delay or mistakes in the 
transmission or delivery, or from non-delivery, of that 
message.^ 

§ 41. While the courts are by no means in uniformity 
in determining whether a telegraph company can in any 
respect contract against its liability for a failure to exer- 
cise due care, no court has permitted a stipulation exon- 
erating a telegraph company in any respect from that 
liability to include those degrees of carelessness, whatever 
they may be, embraced in the term " gross negligence." ^ 

§ 42. Whether the term " gross negligence " be deemed 
synonymous with the slightest absence of due care at 
one extreme, or with wilful negligence at the other, or 
applicable perhaps to those degrees of carelessness ex- 
istent between the two, a stipulation, %ofar as a consider- 
ation for it is concerned^ is valid in which the employer 
of a telegraph company agrees, for a reduction in rate, 

1 Bryant v. Am. T. Co., 1 Daly, 675 (delay after transmiggion) ; Seller 
V. W. U. T. Co., 3 Am. L. Rev. 777 ; 8. o. Allen's Tel. Cas. 687 (altera- 
tion after transcribing at place of destination), €ux, ; MacAndrew t;. £1. 
T. Co., 17 C. B. 3 (alteration in transcribing at place of destination), 
contra^ unless " transmission " is deemed to include " transcribing." Cf. 
W. U. T. Co. V. Gougar, 84 Ind. 176, in which, in interpreting a statute, 
•* transmit *' was held to include " deliver." 

2 Birney r. N. Y. & Wash. Pr. T. Co., 18 Md. 341 (failure to place mes- 
sage upon lines) ; Sprague t;. W. U. T. Co., 6 Daly, 200 (failure to place 
message upon lines) ; N. Y. & Wash. Fr. T. Co. v. Dry burg, 36 Fenn. St. 
298 (alteration before transmission). 

» T. Co. V. Griswold, 87 Oh. St. 301, 811. See cases cited under 
§ 46, n. 
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that that company shall not be liable for ordinary negli- 
gence in failing to communicate his message. A stipu- 
lation of this description does not, under any of the above 
suppositions, absolve the company from all liability for a 
failure to communicate the message ; it renders the com- 
pany liable for a loss attributable to gross or, if it exists, 
a greater degree of negligence. Valid, therefore, so far as 
a consideration is concerned, a stipulation of this nature 
must be impugned, if at all, upon grounds of public policy. 

§ 43. As introductory to the general consideration of 
the validity of stipulations exonerating telegraph com- 
panies from liability for negligence, it is important to 
consider the validity of stipulations exonerating common 
carriers from liability for negligence. The general rule 
is that a common carrier, while he is permitted to con- 
tract against his liability as an insurer, is not permit- 
ted to contract, in any respect, against his liability for 
negligence.^ 

In opposition to this general rule, and in favor of the 
validity of stipulations between common carriers and 
their employers, exonerating the former from liability for 
negligence, Mr. Justice Parker, in delivering the opinion 
of the court in Dorr v. New Jersey Steam Navigation 
Company ,2 says: "Upon principle, it seems to me no 

^ This is practically the rule in England at the present day, owing to 
the enactment of statutes depriving the important classes of common 
carriers of the power of contracting against liability for negligence, — a 
power which had been given to them by an unfortunate and much de- 
cried innovation in the early part of the present century ; this innova- 
tion was never adopted by the courts of this country, in which, with the 
exception of the courts of New York and of West Virginia, common 
carriers are not allowed to contract against liability for losses caused 
by their negligence. Lawson's Contracts of Carriers, §§ 25-28, 68, 131, 
132. 

2 1 Kern. (N. T.) 485, 492, 498. See Lawson's Contracts of Carriers, 
76-84. 
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good reason can be assigned why the parties may not 
make such a contract as they please. It is not a matter 
affecting the public interests. No one but the parties 
can be the losers, and it is only deciding by agreement 
which shall take the risk of the loss. The law, where 
there is no special acceptance, imposes the risk upon the 
carrier. If the owner chooses to relieve him and assume 
the risk himself, who else has a right to complain ? . . . 
Parties to such contracts are abundantly competent to 
contract for themselves. ... To say the parties have 
not a right to make their own contract, and to limit the 
precise extent of their own respective risks and liabilities, 
in a matter no way affecting the public morals or con- 
flicting with the public interests, would, in my judgment, 
be an unwarrantable restriction upon trade and com- 
merce, and a most palpable invasion of personal right." 

§ 44. In favor of the general rule that a common 
carrier cannot contract in any respect against his liability 
for negligence, and in opposition, consequently, to the 
validity of stipulations between common carriers and 
their employers, exonerating the former from that lia- 
bility, Mr. Justice Bradley, in delivering the opinion of 
the court in New York Central Railroad Company v. 
Lockwood,^ says : " Is it true that the public interest is 
not affected by individual contracts of the kind referred 
to? Is not the whole business community affected by 
holding such contracts valid ? . . . The carrier and his 
customer do riot stand on a footing of equality. The 
latter is only one individual of a million. He cannot af- 
ford to higgle or stand out and seek redress in the courts. 
His business will not admit such a course. He prefers, 
rather, to accept any bill of lading, or sign any paper the 

1 17 Wal. 357, 378, 879, 380, 881, 882. See Lawson's Contracts of 
Carriers, §§ 70-75. 



STIPULATIONS AGAINST NEGLIGENCE. 73 

carrier presents ; often, indeed, without knowing what 
the one or the other contains. In most cases he has no 
alternative but to do this, or abandon his business. . . . 
If they do not do this they must pay tariff rates. ... Of 
course no drover could afford to pay such tariff rates. If 
the customer had any real freedom of choice, if he had a 
reasonable and practicable alternative, and if the employ- 
ment of a carrier were not a public one, charging him 
with the duty of accommodating the public in the line of 
his employment ; then, if the customer chose to assume 
the risk of negligence, it could with more reason be said 
to be his private affair, and no concern of the public. 
But the condition of things is entirely different. . . . 
The business is mostly concentrated in a few powerful 
corporations, whose position in the body politic enables 
them to control it. They do, in fact, control it, and impose 
such conditions upon travel and transportation as they 
see fit, which the public is compelled to accept. . . . The 
status and relative position of the parties render any such 
conditions void. Contracts of common carriers, like those 
of persons occupying a fiduciary character, giving them 
a position in which they can take undue advantage of the 
persons with whom they contract, must rest upon their 
fairness and reasonableness. . . . Conceding, therefore, 
that special contracts made by common carriers with 
their customers, limiting their liability, are good and 
valid so far as they are just and reasonable, to the extent, 
for example, of excusing them for all losses happening 
by accident without any negligence or fraud on their part ; 
when they ask to go still further, and to be excused for 
negligence, — an excuse so repugnant to the law of their 
foundations and to the public good, — they have no longer 
any plea of justice or reason to support such a stipulation, 
but the contrary. And then the inequality of the par- 



i 



74 COMMUNICATION BY TELEGRAPH. 

ties, the compulsion under which the customer is placed, 
and the obligations of the carrier to the public, operate 
with full force to divest the transaction of validity." 

§ 45. A telegraph company, either because it makes a 
business of communicating intelligence for the public 
generally, or because the right of eminent domain is in- 
voked in its favor, is in the exercise of a public calling, 
and is, consequently, under an obligation to treat the 
public fairly and reasonably. The position of a telegraph 
company is similar in this respect to that of a common 
carrier. It is natural, therefore, to suppose that a tele- 
graph company will be permitted to contract against lia- 
bility for negligence where, and only where, a common 
carrier is permitted to do so. This supposition is fre- 
quently favored by the courts ; ^ it is not, however, inva- 
riably favored by them.^ 

1 Dorgan v. T. Co. (C. C. S. D. Ala. 1874), 1 Am. L. T. Rep. n. s. 406, 
413 ; W. U. T. Co. v. Fenton, 52 Ind. 1, 6 ; Breese v. U. S. T. Co., 48 N. Y. 
132, per Earl, Commissioner ; T. Co. v. Griswold, 37 Oh. St. 301, 311 ; 
Tyler v. W. U. T. Co., 60 III. 421, 432. 

^ In Massachusetts, Nebraska, and possibly Missouri, the power to 
contract against liability for negligence is given to telegraph companies, 
while it is denied to common carriers. Compare School District in Med- 
field V. B. H. & E. Rd. Co., 102 Mass. 552, 556, with Grinnell v. W. U. T. 
Co., 113 Mass. 299, 306, with Redpath v. W. U. T. Co., 112 Mass. 71, and 
with Ellis V Am. T. Co., 13 Allen, 226 ; also Kirby v. Adams Express Co., 
2 Mo. App. 869, and Drew v. Red Line Transit Co., 3 Mo. App. 495, with 
Wann v. W. U. T. Co., 37 Mo. 472 ; also A. & N. R. R. v, Washburn, 
5 Neb. 117, with Becker v. W. U. T. Co., 11 Neb. 87. 

The English statutes depriving certain common carriers of the power 
to contract against liability for negligence did not include telegraph 
companies. In Mac Andrew v. El. T. Co., 17 C. B. 3 (1855), the defend- 
ant was deemed a common carrier, and the decision of the court in up- 
holding the validity of a stipulation limiting the liability of the defend- 
ant for negligence, was in harmony with the English doctrine that a 
common carrier can at common law contract against liability for negli- 
gence. See also Potts v. El. T. Co., 18 Law Reporter, 477, reported also 
in Allen's Tel. Cas. 690. 
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§ 46. The general rule is that a telegraph company is 
not permitted to contract against its liability for negli- 
gence, and consequently that stipulations between tele- 
graph companies and their employers exonerating the 
former in any respect from that liability are invalid.^ 

1 Tyler v, W. U. T. Co., 60 HI. 421 ; s. c. (on appeal) 74 HI. 168 ; 
Sweatland v. HI. & Miss. T. Co., 27 Iowa, 432 ; Manville v. W. U. T. Co., 
37 Iowa, 214 ; True w. Int. T. Co., 60 Me. 9 ; Bartlett v, W. U. T. Co., 62 
Me. 209 ; W. U. T. Co. t?. Graham, 1 Col. 230 ; T. Co. r. Griswold, 87 
Oh. 301 ; Hibbard v. W. U. T. Co., 33 Wis. 558 ; Candee v. W. U. T. 
Co., 34 Wis. 471 ; W. U. T. Co. v. Fontaine, 58 Ga. 433 ; W. U. T. Co. 
t\ Blanchard, 68 Ga. 299; W. U. T. Co. v. Shotter (S. C. Ga. 1884), 
18 Cent. L. J. 230 ; Dorgan v, T. Co. (C. C. S. D. Ala. 1874), 1 Am. 
L. T. Rep. N. 8. 406 ; W. U. T. Co. v, Neill, 57 Tex. 283 ; W. U. T. Co. u. 
Brown, 58 Tex. 170; Womack v, W. U. T. Co., 58 Tex. 176; W. U. T. 
Co. V. Catchpole (Tex. Ct. App Civ. Cas.), White & Wilson, § 268; 
Camp V, W. U. T. Co., 1 Mete. (Ky.) 164 ; Passmore v, W. U. T. Co., 78 
Penn. 238 (but cf. pp. 242 and 243) ; W. U. T. Co. v. Reynolds, 77 Va. 178 ; 
Herd v. W. U. T. Co. (Super. Ct. Cine G. T. 1878), 6 Am. L. Rec. 529. 
Bell V. Dom. T. Co. (Super. Ct. Montreal, 1880), 25 L. C. Jur. 248 
(semUe) ; W. U. T. Co. v, Fenton, 52 Ind. 1 (semble) ; Aiken v. W. U. 
T. Co., 5 S. C. 858. 372 (dictum) ; Express Co. v. Caldwell, 21 Wal. 
264, 269 [dictum); Pinckney v. W. U. T. Co., 19 S. C. 71, 73 {dictum), 
ace, Grinnell v. W. U. T. Co., 113 Mass. 299 ; Redpath v. W. U. T. Co., 
112 Mass. 71 ; Ellis v. Am. T. Co., 13 Allen (Mass.), 226 {semUe) ; Clement 
r. W. U. T. Co., 137 Mass. — ; Becker v. W. U. T. Co., 11 Neb. 87 ; Breese 
V. U. S. T. Co., 48 N. Y. 132, per Earl, Com. ; Schwartz v. A. & P. T. Co., 
18 Hun, 157 ; White et al. ». W. U. T. Co., 5 Macrary, 103 ; Jones v, 
W. U. T. Co. (C. C. E. D. Ark. 1883), 18 Fed. Rep. 717 ; MacAndrew v. 
El. T. Co., 17 C. B. 3; Potts v. El. T. Co., 18 Law Reporter, 477 ; Wann 
V. W. U. T. Co., 37 Mo. 472 ; Lassiter v. W. U. T. Co. (S. C. No. Car. 
1883), 18 Reporter, 90, contra. 

Upon the ground tliat the negligent acts of a telegraph company, dur- 
ing the transmission of a message, can be obviated by the repetition of 
the message, a distinction seems to be implied, in certain cases, between 
the validity of a stipulation exonerating a telegraph company from 
negligence during transmission, and the validity of a stipulation ex- 
onerating it from negligence during the rest of the performance of the 
contract. See the following cases cited supra : ' W. U. T. Co. v. Graham ; 
Ellis r. Am. T. Co. (criticised in Grinnell v, W. U. T. Co.) ; W. U. T. Co. 
V, Fenton; Bell v, Dom. T. Co. But it is difficult to see why the mere 
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§ 47. The courts which have considered the validity 
of stipulations exonerating telegraph companies in any 
respect from liability for negligence have rarely given 
at length the reasons for their decisions. In favor of 
the validity of these stipulations, Mr. Chief Justice Ap- 
pleton, in a dissenting opinion in True v. International 
Telegraph Company,* says : " There is no legal limitation 
upon the price for sending, and that may be graduated ac- 
cording to the greater or lesser risk. ... No principle of 
public policy is adverse to these principles. Indeed, the 
general liberty to contract is the highest policy." 

On the other hand, in denying the validity of these 
stipulations, the court, in Western Union Telegraph 
Company v. Graham,^ says : " Much has been said about 
the peculiar hazards to which telegraph companies are 
exposed. . . . This is all true, and courts and legisla- 
tures have been liberal in allowing companies to provide 
against such risks as arise out of atmospheric influences 
and kindred causes. At this point they have properly 
stopped. To permit them to contract against their own 
negligence would be to arm them with a most dangerous 
power ; one, indeed, that would leave the public almost 
entirely remediless. It must be borne in mind that the 

ikct that the emplojer can, by contracting for the repetition of his mes- 
sage, ascertain whether the company negligently transmits that message 
should in any way affect the power of a company to contract against 
liability for negligence. That power rests upon grounds of public policy, 
which are equally existent thoughout the performance of the contract. 
If the power exists, there is no reason why it should be restricted simply 
to negligence during transmission. See the following cases cited supra: 
Grinnell v. W. U. T. Co. ; Manville v. W. U. T. Co. ; Redpath v. W. U. T. 
Co. In certain states a telegraph company is prohibited by statute from 
contracting against liability for negligence. Rev. Sts. Ind. (1881), 
§ 4177; Laws of Neb. (1883), ch. Ixxx, § 12. 

1 60 Me. 9. See also Schwartz A db P. T. Co., 18 Hun, 167. 

a 1 Col. JfflO, 287. 
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public have but little choice in the selection of the com- 
pany which is to perform the desired service. They do 
not select their agents or employees, nor can they remove 
them. They are bound to take the company as they find 
it, and to commit to these agents their messages, however 
valuable they may be. Such being the case, public policy 
as well as commercial necessity require that companies 
engaged in telegraphing should be held to a high degree 
of responsibility." In denying the validity of these stipu- 
lations, also, Mr. Justice Breese, in delivering the opinion 
of the court in Tyler v. Western Union Telegraph Com- 
pany,^ says : " If it be a contract, tlie sender entering 
into it was under a species of moral duress ; his neces- 
sities compelled him to resort to the telegraph as the 
only means through which he could speedily transact the 
business in hand, and was compelled to submit to such 
conditions as the company in their corporate greed might 
impose, and sign such a paper as the company might 
present." 

§ 48. The principle which dictates the invalidity of 
stipulations between telegraph companies and their em- 
ployers, exonerating the former in any degree from lia- 
bility for negligence, will be briefly considered. A 
telegraph company can evidently afford to contract to 
communicate a message at a lower rate, if it is to be liable 
only for gross negligence, than it can afford to contract 
at if it is to be liable for any failure to exercise due skill 
and care. In offering to contract, either at a certain rate, 
with a liability for loss caused by its failure to exercise 
due skill and care, or at a lower rate, in consideration of 
the employer's assuming a portion of that risk, a tele- 
graph company offers every one who wishes to employ 
it an alternative which at first glance seems not only in 

1 60 ni. 421, 438. 
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entire accord with public policy, but peculiarly for the 
benefit of the employer, as it enables him, at his option, 
to assume or not the risk of the company's negligence. 
But is the stipulation in a contract between its employer 
and a telegraph company, that the employer assumes for 
a reduction of rate liability for the negligence of the 
telegraph company, consonant with public policy ? If it 
is not, the stipulation is void, and the company, conse- 
quently, is liable for any failure to exercise due skill and 
care. If it is consonant with public policy, a person who, 
with full opportunity to pay either, chooses to pay the 
lower rate, cannot, if injured through the negligence of 
the telegraph company, deny the validity of the stipula- 
tion and hold the company to that stricter liability which 
he refused to pay for. The general rule, undoubtedly, 
is that the liberty to contract as parties choose is de- 
manded by the highest public policy. Does this rule 
apply to stipulations between telegraph companies and 
their employers exonerating the former from liability 
for negligence ? It seems that it does not : it seems, on 
the contrary, that such stipulations are inconsistent with 
public policy. 

A telegraph company and the person who wishes to 
employ it do not stand upon a footing of equality. The 
formation of a contract between them is of little moment 
to the company. It may be of the utmost importance to 
the individual. It may be of far greater importance 
to him than the sum would be which would fairly re- 
munerate the company for making its ordinary, as dis- 
tinguished from special, contract. The individual is 
entitled, it is true, to sue the company for a refusal to 
make its ordinary contract at a reasonable rate. But he 
does not wish to sue the company for such a refusal ; 
he wishes simply to have his message communicated. 
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He prefers to accept any terms rather than, rejecting 
those terms, to seek redress against the company in 
court. Such being their relative positions, a telegraph 
company can practically compel one who wishes to em- 
ploy it to assent to such terms as it chooses to make. 
Does the power to compel him to do this concern him 
alone ? Clearly it concerns the public ; for if a telegraph 
company is entitled to compel a single individual to as- 
sent to such terms as it chooses to impose, it is entitled 
to compel every one who wishes to employ it to do so. 

Now, a telegraph company is in the exercise of a public 
calling, and is, ipso facto^ imder an obligation to serve 
those who wish to employ it fairly and reasonably. No 
power which gives a telegraph company the right to evade 
that obligation is consistent with public policy. The 
power to contract against liability for negligence is a 
power to evade that obligation. It is a power to treat the 
public unfairly and unreasonably, simply because it is a 
power to compel all those who wish to employ the company 
to exonerate it from liability for negligence. A few strong 
corporations control the whole business of communicating 
intelligence by telegraph. In the absence of judicial or 
legislative intervention, these corporations can, through 
the vast importance of their purposes to the public, dictate 
at will the terms of their employment. If they should 
be permitted to contract against liability for negligence, 
they could raise their rates for communicating mes- 
sages, with full liability for a failure to exercise due skill 
and care, to an unreasonable height, — to such a height as 
to practically debar the public from contracting for that 
skill and care. They not only could, but would, take this 
course. They would be induced to take it by the desire to 
swell their revenues through exonerating themselves from 
losses occasioned by negligence ; they would not be de- 
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terred from taking it by the fear of losing custom, since, 
owing to the importance of their purposes, that fear is 
practically groundless. The course that telegraph com- 
panies attempt to take at the present day confirms this 
statement. They offer to contract according, and accord- 
ing only, to certain terms or regulations. They do not 
even offer in those terms to make the ordinary contract of 
a telegraph company. They do not offer to assume, under 
any circumstances, full legal liability for negligence. 
They offer to contract only upon a practically complete 
exoneration from that liability.^ The power to contract 

^ The blank forms upon which the employers of telegraph companies 
generally write out their messages are two in number, — the day, and the 
night or half-rate, message blank, — containing usually the following, so 
far as it is material, printed matter : — 

The Day-mesaage Blank. 
THE WESTERN UNION TELEGRAPH COMPANT. 



ALL MESSAGES TAKEN BT THIS COMPANT ASE SUBJECT TO THE 

FOLLOWING TERMS: — 

To gaard agiunst mistakes or delays, the sender of a message should order it repeated ; 
that is, t«legTaphed back to the originating office for comparison. For this, one half the 
regular rate is charged in addition. It is agreed between the sender of the following mes- 
sage and this company, that said company shall not be liable for mistakes or delays in the 
transmission or delivery, or for non-delivery, of any unbkpeateb message, whether happen- 
ing by negligence of its servants or otherwise, beyond the amount received for sending the 
same ; nor for mistakes or delays in the transmission or delivery, or for non-delivery, of 
any bepkated message beyond fifty times the sum received for sending the same, unless 
specially insured, nor in any case for delays arising from unavoidable interruption in the 
working of its lines, or for errors in cipher or obscure messages. And this company is 
hereby made the agent of the sender, without liability, to forward any message over the 
lines of any other company when necessary to reach its destination. 

Correctness in the transmission of message to any point on the lines of this company 
can be insurbi) by contract in writing, stating agreed amount of risk, and payment of pre- 
mium thereon at the following rates, in addition to the usual charge for repeated mes- 
sages, viz. : one per cent for any distance not exceeding 1,000 miles, and two per cent for 
any greater distance. No employee of the company is authorised to vary the foregoing. 

No responsibility regarding messages attaches to this company until the same are pre- 
sented and accepted at one of its transmitting offices ; and If a messa^ is sent to such 
office by one of the company's messengers, he acts for that purpose as the agent of the 
sender. 

Messages wiU be delivered ftee within the established free-delivery Umits of the termi- 
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against liability for negligence, then, is a power to prac- 
tically compel all those who wish to employ the company 

nal office ; for deliTery at a greater dtetanee, a special charge wiU be made to coyer the 
cost of such delivery. 

The company will not be liable for damages in any case where the dafan is not pre- 
sented in writing within sixty days after sending the message. 

Send the follovoing nuasagey sulQect to the ) 

aXtove terms, which are hereby (agreed to, J 1888. 



Tq- 



[Unes for the message.] 

^* RXAD ISA HOraOK ABTO AOBZIMXH* Af THI 10P. 



The Nigia, or ffalfrate. Message Blank {Old Form), 

HALF-BATE HBSSAOB. 

The Western Union Tel^raph Company will recdve messages for all stations in the 
United States east of the Mississippi Uver, to be sent during the night, at one half 
the usual rates, on condition that the company shall not be liable for errors or delay in 
the transmission or delivery, or for non-delivery, of such messages, from whatever cause 
occurring, and shall only be bound in such case to return the amount paid by the sender. 
No claim for refunding mil be allowed anises presented in writing within twenty days. 



Send the following message, subject to the ) 
cbbove terms, which aure agreed to. ) 



To. 



[lines for the message.] 



The Night, or Half-rate, Message Blank (New Form), 
THE WESTERN UNION TELEGRAPH COMPANY. 



HALF-RATE MESSAGE. 

The business of telegraphing is liable to errors and delays, arising firom causes which 
cannot at all times be guarded against, including sometimes negligence of servants and 
agents whom it is neceseiary to employ. Most errors and delays may be prevented by 
repetition, for which during the day half-price extra is charged in addition to the full 
tariff rates. 

The Western Union Telegraph Company will receive messages for transmission between 
stations in the United States east of the Mississippi River, to be sent without repetition, 
during the night, at one half the usual rates, on condition that the sender will agree that 
he will not claim damages from it for errors or delays, or for non-delivery, of such mes- 
sages, happening from any cause other than the acts of its corporate officers, beyond a 
sum equal to ten times the amount paid for transmission ; and that no claim for damages 
shall be valid unless presented in writing within twenty days from sending the message. 

The company will be responsible to the limits of its lines oflly for messsges destined 

6 
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to exonerate it from that liability, — a power to treat the 
public unfairly and unreasonably. As such, it is incon- 
sistent with public policy. 

§ 49. In considering separately the stipulations in 
which telegraph companies have attempted to evade in 
any respect their liability for negligence, the one formed 
by the employer's assent to the unrepeated message regu- 
lation is entitled to priority, as the earliest and most 
controverted of them. 

A repeated message is one which is telegraphed from 
the office of destination back to the originating office, for 
comparison. A telegraph company makes, of course, an 
additional charge for repeating a message, — usually of 
one half the regular rate for a single transmission of that 
message. While the regulation in reference to unre- 
peated messages is not always printed in exactly the 
same words on the forms of the various telegraph com- 
panies, it always has the same meaning. As printed 
upon one of the forms used by the Western Union Tele- 
graph Company, it reads as follows : " It is agreed be- 
tween the sender of the following message and this 
company, that said company shall not be liable for mis- 
takes or delays in the transmission or delivery, or for 
non-delivery, of any unrepeated message, whether happen- 
beyond, but will act as the seoder's agent to deliyer the message to connecting companies 
or carriers, if desired, without charge and without liability. 

• • • •••«• 

Send the following half-rate mesBfige, sulfject ) 

to the above temUf which are agreed to, ) 18 



To. 



[Lines for the message.] 



It may be questioned whether telegraph compaDies, in trying to estab- 
lish such sweeping exemptions from liability, are not in danger of over- 
reaching themselves. They might succeed better in attempting less. 
Candee v. W. U. T. Co., 34 Wis. 471 ; Bartlett v. W. U. T. Co., 60 Me. 
209 ; Tyler v. W. U. T. Co., 60 111. 421 ; a. o. 74 lU. 168. 
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ing by negligence of its servants or otherwise, beyond 
the amount received for sending the same." Despite the 
employer's assent to this regulation, the validity of 
the stipulation thus formed might be questioned upon 
the ground of a lack of consideration. The telegraph 
company is under an obligation to contract with one who 
wishes to employ it. In accepting the money of its em- 
ployer, it undoubtedly contracts, and intends to contract, 
to communicate the message. In stipulating that it shall 
not be liable for losses, " whether happening by negli- 
gence of its servants or otherwise, beyond the amount 
received for sending the same^" it intends, it seems, to 
exonerate itself entirely from liability for a breach of 
contract. Is there any consideration for the employer's 
assent to this stipulation ? It seems that there is not. 
The repayment of the price paid for sending the message 
is in effect simply a rescission of the contract.^ It may 
be urged that the consideration for the stipulation con- 
sists in a reduction of rate. But if the stipulation is 
valid it nullifies the contract. There is no contract 
where there is no obligation to perform, and there is no 
obligation to perform where the company is released 
from all liability for a failure to do so. If the stipula- 
tion is valid, the employer gets nothing for the money 
which he pays. The stipulation, therefore, as it stands, 
is, it seems, void,^ and the liability incident to the ordi- 
nary contract of a telegraph company must arise. But 
courts give effect to a contract, if possible, and whenever 
they have been called upon to interpret this stipulation, 
they have treated it as attempting simply to exonerate the 
company from liability for ordinary negligence ; and the 

1 True V. Int. T. Co., 60 Me. 9, 23; W. U. T. Co. r. Blanchard, 68 Ga. 
299, 810. 

2 Cf . § 50, note. 
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question has been whether, while this stipulation could 
not in any degree exonerate the company from liability 
for gross negligence or fraud, it might not exonerate the 
company from liability for ordinary negligence. Treated 
as valid, so far as a consideration for it is concerned, this 
stipulation, as inconsistent with public policy,^ is denied 
validity by the weight of authority .^ 

The regulation in reference to unrepeated messages 
was established at a time when it was by no means defi- 
nitely settled that telegraph companies were not common 
carriers. In certain of the cases in which the validity of 
the stipulation formed by 'the employer's assent to this 
regulation has been denied, the courts, to relieve the tele- 
graph company from the liability which might perhaps 
be presumed to attach to it, — the liability of an insurer, 
— held the regulation reasonable, and the stipulation 
formed in accordance with it valid, so far as it exonerated 
the telegraph company from liability for losses ascribable 

1 See §§ 47, 48. 

« W. U. T. Co. V. Graham, 1 Col. 280; Tyler v. W. U. T. Co., 60 HI. 
421 ; 8. c. 74 111. 168 ; Sweatland v. HI. & Miss. T. Co., 27 Iowa, 432 ; Man- 
ville i;. W. U. T. Co., 37 Iowa, 214; Camp v. W. U. T. Co., 1 Mete. (Ky.) 
164; T. Co. V. Griswold, 37 Ohio St. 301 ; Hord ». W. U. T. Co. (Super. 
Ct. Cine. G. T. 1878), 6 Am. L. Rec. 529 ; Passmore v. W. U. T. Co., 78 
Penn. St. 238 (but compare pp. 242 and 243) ; Dorgan v. T. Co. (C. C. S. D. 
AU. 1874), 1 Am. L. T. Rep. n. s. 406 ; W. U. T. Co. v. Catchpole (Tex. 
Ct. App. Civ. Cas.), White & Wilson, § 268; W. U. T. Co. v. Blanchard, 
68 Ga. 299 ; Womack v. W. U. T. Co., 58 Tex, 176 ; W. U. T. Co. v. Fen- 
ton, 52 Ind. 1 (semble) ; W. U. T. Co. v, Neill, 57 Tex. 283 (dictum) ; U. S. 
T. Co. i;. Gildersleve, 29 Md. 232 (dictum) ; Aiken v, W. U. T. Co., 6 S. C. 
358, 372 (dictum) ; Bell v. Dominion T. Co. (Super. Ct. Montreal, 1880), 
25 L. C. J. 248 (dictum), ace. ; Grinnell v. W. U. T. Co., 113 Mass. 299 ; Red- 
path V. W. U. T. Co., 112 Mass. 71 ; Ellis v. Am. T. Co., 13 Allen (Mass.), 
226 ; Becker u. W. U. T. Co., 11 Neb. 87 ; MacAndrew v. El. T. Co., 17 
C. B. 3; Breese v. U. S. T. Co., 48 N. Y. 132, per Earl, Com.; Potts v. 
El. T. Co., 18 Law Reporter, and reported in Allen's Tel. Cas. 690 ; White 
et cU. V. W. U. T. Co., 5 Macrary, 103 ; Wann v. W. U. T. Co., 37 Mo. 
472; Schwartz i;. A. & P. T. Co., 18 Hun, 167 (dictum), contra. 
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to other causes than negligence.^ As a telegraph com- 
pany is, at common law, liable only for negligence, this 
stipulation, thus interpreted, exonerates it from no lia- 
bility at all, and is entirely ineffective. In other cases in 
which the validity of this stipulation has been denied, 
the courts holding the telegraph company liable at com- 
mon law only for negligence, and deeming the regula- 
tion established solely with the intent of relieving the 
company from that liability, denied the reasonableness 
of the regulation, and the validity of the stipulation 
formed by the employer's assent to it, in toto? While the 
courts in these two sets of cases differ in the use of the 
word " unreasonable," they are agreed that a regulation 
to exonerate a telegraph company from liability for neg- 
ligence is unreasonable.^ 

§ 50. Of the stipulations in which telegraph companies 
have sought to evade, in any respect, their liability for 
negligence, the one next in importance is the stipulation 
formed by the employer's assent to the " night," or 
" half-rate," message regulation. This regulation con- 
sists, in effect, in an offer to reduce the regular rate for 
communicating a message one half, in consideration of 
the employer's exonerating the company from liability 
for losses from whatever cause occurring, and agreeing 
that the message shall be sent during the succeeding 
night. As printed upon one of the blank forms of the 
Western Union Telegraph Company it reads as follows : 
" The Western Union Telegraph Company will receive 
messages for all stations in the United States, east of 

1 Sweatland ». HI. & Mias. T. Co., 27 Iowa, 482; Camp ». W. U. T, 
Co., 1 Mete. (Ky.) 164. 

» True V. Int. T. Co., 60 Me. 9 ; Tyler v. W. U. T. Co., 60 111. 421 ; s. c. 
74 lU. 168. 

« Aiken v. W. U. T. Co., 6 8. C. 858, 374. 
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the Mississippi River, to be sent during the night at one 
half the usual rates, on condition that the company shall 
not be liable for errors or delay in the transmission or 
delivery, or for non-delivery, of such message, from what- 
ever cause occurring, and shall only be bound in such 
case to return the amount to the sender." Despite the 
employer's assent to this regulation, the validity of the 
stipulation thus formed has been denied, on the ground 
of a lack of consideration.^ The telegraph company is 

1 Candee i;. W. U. T. Co., 34 Wis. 471, 477. 478 ; Bartlett v. W. U. 
T. Co., 62 Me. 209, 218-220 ; True v. Int. T. Co., 60 Me. 9, 18-20. In 
Candee v. W. U. T. Co., supra, the court use the following language : 
" Aside from the objections resting on grounds of public policy, and 
which forbid the company from stipulating for immunity from the con- 
sequences of its own wrongful acts, it seems very clear to us that there 
can be no consideration for such stipulation on the part of the sender 
of the message, and that, so far as he is concerned, it is void for that 
reason, althougli exacted by the company and fully assented to by him. 
Either the company enters into a contract with him, and takes upon 
itself the burden of some sort of legal obligation to send the message, 
or it does not. It would be manifestly against reason, and what all must 
assume to be the intention of the parties, to say that no contract what- 
ever is made between them ; and nobody, not even the officers or repre- 
sentatives of the company, asserts such a doctrine. Holding itself out 
as ready and willing and able to perform the service for whomsoever 
comes and pays the consideration itself has fixed and declared to be suf- 
ficient, and actually receiving such consideration, it cannot be denied, 
we think, that a legal obligation arises and duty exists on the part of 
the company to transmit the message with reasonable care and diligence 
according to the request of the sender. Such being the attitude of the 
company, and the obligation which it assumes by accepting the pay- 
ment, the question arising is, whether it can at the same time, and as 
part of the very act of creating the obligation, exact and receive from 
the other party to the contract a release from it. The regulations under 
consideration, if looked upon as reasonable and valid, completely nullify 
the contract by absolving the company from all obligation to perform it, 
and the party delivering the message gets nothing in return for the price 
of transmission paid by him. Is it possible for the company, or for any 
other party entering into a contract for a valuable consideration received, 
to promise and not to promise, or to create and not to create, an obliga- 
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under an obligation to contract with one who wishes to 
employ it. In accepting the money of its employer it 
undoubtedly contracts, and intends to contract, to com- 
municate the message. In stipulating with its employer 
that it shall not be liable for losses, " from whatever 
cause occurring," it intends, it seems, to release itself en- 
tirely from liability for a failure to perform its contract. 
Is there any consideration for the employer's assent to 
this stipulation ? It seems that there is not. The repay- 
ment of the price paid for sending the message is in effect 
simply a rescission of the contract,^ It may be urged that 
the consideration for the stipulation consists in a reduc- 
tion of rate. But if the stipulation is valid it nullifies the 
contract. There is no contract where there is no obli- 
gation to perform, and there is no obligation to perform 
where the company is released from all liability for a 
failure to do so. If the stipulation is valid the employer 
gets nothing for the money he pays. The stipulation as 

tion or duty, at one and the same moment and by one and the same act ? 
The inconsistency and impossibility of such things are obTious. But if 
there were no such difficulty, or if the occasion or circumstances were 
such that a valid release might be executed, and it be regarded in that 
light, still the objection exists that there is no consideration whatever 
to support it, and it must be held void on that ground. If it be urged 
that the sender receives his consideration in the reduced price of trans- 
mission, or because the company undertakes to send the message at one 
half the usual rates of transmitting day messages, that argument ends 
in proving that the company does not undertake to send the message 
at all, and that no contract or agreement on its part is made or entered 
into for that purpose. If the company promises or binds itself at all for 
the rate or consideration named, and which it is willing to and does 
accept, then the smallness of such consideration cannot operate to relieve 
from the promise or to llestroy the obligation thus created." Telegraph 
companies, influenced perhaps by these decisions, have adopted generally 
a new night or half-rate message form, which g^ves the employer a legal 
consideration for entering into the stipulation. See § 48, note. 

1 True V. Int. T. Co., 60 Me. 9, 23 ; W. U. T. Co. v, Blanchard, 68 Ga. 
299, 810. 
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it stands, therefore, is, it seems, void, and the liability 
incident to the ordinary contract must arise.^ But while 
certain courts have denied this stipulation validity, upon 
the principle that they are bound to construe, not to make, 
contracts, others, certain of >the intention of the parties to 
exonerate the telegraph company from liability for loss, 
have, upon the principle tliat it is their duty to effectuate 
and not to defeat tliat intention, treated this stipulation as 
one attempting merely to exonerate the company from or- 
dinary negligence.2 In this view of it, the stipulation, if 
invalid at all, must be so as inconsistent with public policy. 
It has been held that although a telegraph company 
cannot stipulate against liability for negligence in the 
communication of a message by day, yet as it is under 
no obligation to serve the public by night as well as by 
day, it can stipulate against liability for negligence in 
the communication of a message by night; just as a 
common carrier is entitled to stipulate against liability 
for negligence in the transportation of something out of 
the regular scope of his business, — becoming, iu respect 
to such transaction, simply an ordinary bailee for hire.* 
It is true that the law does not compel any one to 
make a business of telegraphing for the public, or one 
who does undertake to do so to serve the public at all 
hours of the day and night. It is equally true, however, 
that a telegraph company is under an obligation to serve 
those who choose to employ it to the exact extent to 
which it makes a business of communicating intelligence 
for the public generally. A telegraph company does 

1 Baptlett V. W. U. T. Co., 62 Me. 209, 220. 

3 Aiken v. W. U. T. Co., 6 S. C. 858, 874-376 ; W. U. T. Co. v. NeiU, 
67 Tex. 283, 290. In Aiken v. W. U. T. Co., sufn-a, the court interpreted the 
stipulation as one that did not attempt to limit the Hability of the com- 
pany for a want of good faith. Cf. Mynard v. Syr. R. Co., 71 N. Y. 180. 

8 Aiken v, W. U. T. Co., 6 S. C. 358, 372, 373. 
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make a business of communicating intelligence for the 
public by night as well as by day, and the argument that 
it should be permitted to contract against its negligence 
for night messages, because it was under no obligation 
to make a business of contracting to communicate them, 
is as invalid as, and is in fact identical with, the argu- 
ment that it ought to be permitted to contract against 
its negligence in commxmicating day messages, as it was 
under no obligation to come into existence. 

Stipulations in accordance with the terms of the night- 
message regulation, therefore, as others attempting to 
limit the liability of telegraph companies for negligence, 
must be consistent with public policy ; as inconsistent 
with it,^ the weight of authority has denied these stipu- 
lations validity .2 

§ 51. A repeated message is one which is telegraphed 
from the office of destination back to the originating 
office. A contract in which a telegraph company, in con- 
sideration of a higher rate than the rate for the single 
transmission of a message, agrees to transmit that mes- 
sage to the office of destination and back from it is valid. 
The company undertakes additional labor for an addi- 
tional sum of money. The liability incident to this con- 
tract is one for negligence only. Telegraph companies 
have established usually a regulation limiting the lia- 
bility incident to a contract of this description. This 
regulation, as printed upon one of the blank forms of the 
Western Union Telegraph Company, reads as follows : 

1 See §§ 47, 48. 

« True V. Int. T. Co., 60 Me. 9 ; Bartlett v, W. U. T. Co., 62 Me. 209; 
Hibbord v. W. U. T. Co., 33 Wis. 568; Candee v. W. U. T. Co., 34 Wis. 
471 ; W. U. T. Co. v. Fontaine, 58 Ga. 433 ; W. U. T. Co. v. Neill, 67 Tex. 
283; Pinckney v. W. U. T. Co., 19 S. C. 71, 73 {dictum), ace; Schwartz 
V. A. & F T. Co., 18 Hun, 167 ; Aiken v. W. U. T. Co., 6 S. C. 858 ; Jones 
». W. U. T. Co. (C. C. E. D. Ark. 1883), 18 Fed. Rep. 717, contra. 



i 
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" And it is agreed between the sender of the following 
message and this company that said company shall not 
be liable . . . for mistakes or delays in the transmission 
or delivery, or for non-delivery, of any repeated message 
beyond fifty times the sum received for sending the same, 
unless specially insured." Despite the employer's assent 
to this regulation, the validity of the stipulation thus 
formed might be questioned, upon the ground of a lack 
of consideration. The stipulation is not open to the ob- 
jection that, if valid, it exonerates the company from all 
obligation to perform. But it is open to the objection 
that the employer receives no consideration for his assent 
to the regulation. A person is entitled in law to compel 
a telegraph company to make its ordinary contract. A 
telegraph company, on the other hand, is entitled to es- 
tablish any rates for the formation of ordinary contracts 
that it chooses to establish, so long only as those rates 
are reasonable. The objection to this stipulation is that 
there can be no consideration for any release from the 
full legal liability incident to the ordinary contract of a 
telegraph company, where the employer pays the highest 
charge which a telegraph company demands for making 
that contract ; that is, that there can be no consideration 
for any release from full liability for negligence, where 
the employer pays the highest charge which a telegraph 
company demands for assuming that liability.^ The fact 

1 Tyler v. W. U. T. Co., 60 HI. 421, 438, 439. See Schwartz u. A. & 
P. T. Co., 18 Hun, 167, 160. In Playford r. U. K. El. T. Co., 17 L. T. 
V. 8. 248, Cockburn, C. J., says, that if an employer pays the highest rate 
which a telegraph company is entitled by statute to charge for making an 
ordinary contract, he receives no consideration for releasing the company 
in any respect from the full legal liability incident to that contract. 

The objection taken in the text is based, it will be noticed, upon 
the ground that the contract is in reality an ordinary contract, with an 
incorporated stipulation limiting the liability of the company to fifty 
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that tlie employer can contract specially to insure his 
message does not affect the validity of this objection, 
since it does not affect the right of an individual to com- 
pel a telegraph company to make its ordinary contract. 
This objection would be avoided, evidently, if telegraph 
companies established higher but still reasonable rates 
for the formation of ordinary contracts. * Assuming, 
however, that this stipulation is valid soiar as a consider- 
ation is concerned, it is invalid as inconsistent with pub- 
lic policy.^ In considering the validity of this stipulation 
in respect to public policy, it is clear that there is a dif- 
ference between a limitation of liability to nothing be- 
yond fifty times the price paid by the employer, and one 
to nothing beyond that price. It is equally clear, how- 
ever, that this is a difference in degree, not in principle. 

times the sum received for sending the message ; just as the contract 
with the incorporated stipulation, already considered, limiting the lia- 
bility of the company to the sum received for sending the message is 
simply an ordinary contract with that stipulation. This objection will 
perhaps be criticised as follows : A telegraph company is under no obli- 
gation by its ordinary contract to repeat a message. The contract to 
repeat a message is a special contract. Admitting that the objection 
taken in the text is sound when applied to the stipulation formed by 
the employer's assent to the unrepeated-message regulation, — since, ns 
the employer pays the highest charge which the company demands for 
making its ordinary contract, he receives no consideration for entering 
into that stipulation, — it is not sound when applied to the stipulation 
formed by the employer's assent to the repeated-message regulation, 
since that stipulation is simply one incorporated into a special contract. 

1 W. U. T. Co. V. Brown, 68 Tex. 170. This decision will perhaps be 
criticised in conformity with the previous note as follows : Admitting 
that a telegraph company is not permitted to contract against liability 
for negligence in the performance of an ordinary contract, it is entitled 
to contract against liability for negligence in the performance of a spe- 
cial contract. Cf. Aiken v. W. U. T. Co., 6 S. C. 368, 372, 373. The 
stipulation against liability incorporated into a contract to repeat a mes- 
sage, since it is incorporated into a special contract, must, therefore, be 
valid. 
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The limitation is fairer, perhaps, in one case than it is 
in the other ; but in both cases the dangers incident to 
entitling telegraph companies to evade in any respect 
full liability for negligence are equally existent. If a 
telegraph company is permitted to stipulate with its 
employer for a limitation of liability, it can, by an 
adjustment of rates, practically compel every one who 
wishes to employ it to assent to a regulation limiting its 
liability to a merely nominal sum above the rate paid. 
The precept of public policy which, on the ground of the 
inequality of the parties, the compulsion of the employer, 
and the duties of a telegraph company toward the public, 
dictates the invalidity of a stipulation limiting the lia- 
bility of a telegraph company to nothing beyond the 
price paid for transmission, must equally deny validity to 
a stipulation limiting the liability of a telegraph company 
to fifty times that price.^ 

§ 52. The question that next presents itself is whether 
a stipulation between a telegraph company and its em- 
ployer, in which a precise sum is agreed upon as liqui- 
dated damages for a breach of contract, is valid. It is 
clear that the stipulation is invalid for the want of a con- 
sideration, unless the sum agreed upon is greater than 
the amount paid for the communication of the message. 
An employer is always entitled in law to recover that 
amount for a breach of contract. A promise to repay it, 
therefore, is not a consideration for the employer's as- 
sent to a regulation constituting that amount liquidated 
damages. A repayment of that amount is simply a re- 
scission of the contract.2 It is equally clear that the 
stipulation is valid, so far as a consideration is concerned, 

1 §§ 47, 48. 

2 True V. Int. T. Co., 60 Me. 9, 23; W. U. T. Co. v. Blanchard, 68 
Ga. 299, 310, ace, Cf. Aiken u. W. U. T. Co., 5 S. C. 858, contra. 
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if the sum agreed upon is greater than the amount paid 
for the communication of the message. The damages 
which an employer is entitled to recover for the breach 
of an ordinary contract, even where that breach is at- 
tributable to the negligence of the company, are fre- 
quently confined, in accordance with the laws governing 
the measure of damages for breach of contract, to the 
amount paid for the communication of the message. 
There is, therefore, a consideration for the employer's 
assent to a regulation offering on behalf of the company 
to pay, in case of a breach of contract, any definite sum 
over and above that amount. Is this stipulation, valid 
so far as a consideration is concerned, valid in respect 
to public policy ? It seems that it is not.* In consider- 

1 W. U. T. Co. V, Neill, 67 Tex. 288. In W. U. T. Co. v. Neill, a 
stipulation tliat a telegraph company shall be liable for a breach of con- 
tract only in a certain sum as liquidated damages was held to be valid 
for, and only for, a breach of contract attributable to some other cause 
than the negligence of the company. It may be questioned, however, 
whether a stipulation of this nature was before the court, and, assuming 
that it was, whether the interpretation of it was a justifiable one. Tlie 
stipulation before the court was formed by the assent of the employer 
(through an agent) to the following regulation : ** Tlie business of tele- 
gpraphing is liable to errors and delay?, arising from causes which can- 
not at all times be guarded again>t, including sometimes negligence of 
servants and agents whom it is necessary to employ. Most errors and 
delays may be prevented by repetition, for which, during the day, half- 
price extra is charged in addition to the full tariff rates. The Western 
Union Telegraph Company will receive messages for transmission be- 
tween stations in the United States, east of the Mississippi River, to be 
sent without repetition, during the night, at one half the usual rates, on 
condition that the sender will agree that he will not claim damages from 
it for errors or delays, or for non-delivery, of such* messages happening 
from any cause other than the acts of its corporate officers, beyond a 
sum equal to ten times the amount paid for transmission, and that no 
claim for damages shall be valid unless presented in writing within 
twenty days from sending the message." It is difficult to look upon this 
regulation as an offer of liquidated damages for a breach, since it is not 
an offer to pay, in case of breach, ten times the amount paid for trans- 
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ing the validity of this stipulation in respect to public 
policy, it is obvious that there is a difference between a 
stipulation limiting the liability of a telegraph company to ' 
not more than a certain sum, and one fixing the liability 
of a telegraph company at a certain sum. But there is 
no difference in principle between the two stipulations. 
The dangers incident to entitling telegraph companies 
to evade in any respect full liability for negligence are 
equally incident to both. If a telegraph company is per- 
mitted to stipulate with its employer for a certain sum 
as liquidated damages for a breach of contract, it can, by 
an adjustment of rates, practically compel every one who 
wishes to employ it to assent to a regulation fixing its 
liability at a merely nominal amount above the rate paid. 
The precept of public policy which prohibits a telegraph 
company from stipulating that it shall not be liable for 
negligence, equally prohibits it from stipulating that it 
shall only be liable in a certain sum as liquidated dam- 
ages for a breach of contract.^ 

§ 63. In an action against a telegraph company for 

mission, but, in its natural interpretation, is an o£fer to charge only one 
half the regular rate in consideration of being exonerated from liability 
beyond that sum. The stipulation, in other words, is one to limit the 
extent of liability to a certain sum, not to fix it at that sum. 

But the interpretation that this stipulation, treated as one for liquidated 
damages, is applicable only to other breaches of contract than those 
caused by negligence seems to wholly defeat the intention of the parties. 
A telegraph company is liable only for negligence. The consideration for 
the assumption by this company of a certain aniount of liability for causes 
over which it had no control was doubtless its exemption from liability 
beyond that amount for negligence. To say that a telegraph company 
intends, in consideration of one half the regular rate, — at a reduction, 
that is, of one half that rate, — to assume not only the full liability for 
negligence incident to a contract at the regular rate, but an additional 
liability, for causes over which it has no control, of ten times the amount 
incident to a contract at the regular rate, seems to involve an absurdity. 

1 See §§ 47. 48. 
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the breach of its ordinary contract the plaintiff estab- 
lishes Q, prima fade case by proving the formation and 
the non-performance of that contract, and the defendant 
must, to exonerate itself from liability, prove that that 
breach was not due to its negligence.^ 

Where, in an action against a telegraph company for 
the breach of a contract to communicate a message, 
the company proves that a stipulation exonerating it 
from liability was grafted into that contract, courts are 
divided in determining what proof upon the part of the 
plaintiff establishes, prima facie^ the liability of the de- 
fendant. What, under such circumstances, will establish 
^ prima fa^e case will be stated, in the first place, where 
a telegraph company is not permitted to contract against 
its negligence, and, in the second, where it is permitted 
to contract against its ordinary, as distinguished from 
gross, negligence. A telegraph company is liable for the 
breach of its ordinary contract only where that breach 
is due to negligence on its part. A telegraph company 
is not, as a rule, permitted to exonerate itself in any de- 
gree from full liability for negligence. Wherever this 
rule prevails, a stipulation (exonerating a telegraph com- 
pany from negligence grafted into the contract between 
that company and its employer is wholly ineffective. 
Wherever this rule prevails, therefore, it is natural to 
suppose that the laws relating to the establishment of a 

1 Baldwin v, U. S. T. Co., 45 N. Y. 744; Pope v. W. U. T. Co., 
9 Brad. (111. App.) 288; W. U. T. Co. u. Hope, 11 Brad. (III. App.) 289; 
U. S. T. Co. V. Wenger, 56 Penn. St. 262 ; Rittenhouse v. The Ind. L. of 
Tel. Co., 1 Daly, 474 ; s. c. 44 N. Y. 263. So Relle v. W. U. T. Co., 56 Tex. 
308 ; W. U. T. Co. v. Ward, 23 Ind. 377 ; W. U. T. Co. v. Lindley, 62 
Ind. 371 ; W. U. T. Co. r. Carew, 15 Mich. 525 ; Landsberger v. Magnetic 
T. Co., 82 Barb. 530. See, to the same effect, Leonard v. N. Y., Alb , & 
Buf.T. Co., 41 N. Y. 544; De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 
547. See also § 26, ante, and § 77, ipoii. 
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prima facie case will be equally applicable whether, as 
a matter of fact, the company has or has not attempted 
to limit, by such stipulation, its liability for negligence. 
The coui*ts which do not permit telegraph companies to 
contract against their negligence are by no means unani- 
mous, however, in favoring this supposition. Certain of 
these courts hold that where a stipulation exonerating a 
telegraph company from negligence is grafted into a 
contract to communicate a message, the plaintiff, in an 
action upon that contract, establishes a prima facie case 
by proving the formation and breach of that contract ; and 
the defendant, consequently, must, to exonerate itself 
from liability, prove that that breach was not due to neg- 
ligence on its part.^ Other of these courts hold that, 
under such circumstances, the plaintiff, to establish a 
prima facie case, must not only prove the formation and 
breach of that contract, but also show afl&rmatively the 
negligence of the defendant.^ 

1 Bartlett v. W. U. T. Co., 62 Me. 209 ; True v. Int. T. Co., 60 Me. 9 
Tyler v, W. U. T. Co.. 60 111. 421 ; s. c. 74 III. 168; W. U. T. Co. v, Fon- 
taine, 58 Ga. 438 ; T. Co. v. Griswold, 37 Oh. St. 301 ; W. U. T. Co. v. 
Blanchard, 68 Ga. 299 ; Pinckney v. W. U. T. Co., 19 S. C. 71 ; Dorgan v. 
T. Co. (C. C. S. D. Ala. 1874), 1 Am. L. T. Rep. n. s. 406 ; W. U. T. Co. 
V, Meek, 49 Ind. 53 ; Hord v. W. U. T. Co. (Super. Ct. of Cine. 1878), 
6 Am. L. Rec. 629; Barnesville Bank v. W. U. T. Co., 80 Oh. St. 656. 

a Sweatland v. HI. & Miss. T. Co., 27 Iowa, 432 ; Camp v, W. U. T. 
Co., 1 Mete. (Ey.) 164 ; U. S. T. Co. v. Gildersleve, 29 Md. 232 ; Aiken 
V. W. U. T. Co., 5 S. C. 358 ; W. U. T. Co. v. Neill, 57 Tex. 283 ; Pass- 
more r. W. U. T. Co., 9 Phil. 90; 8. o. 78 Penn. 238; Breese v. U. S. 
T. Co., 48 N. Y. 182, per Lott, Chief Commissioner ; Wann v. W. U. T. 
Co., 37 Mo. 472; W. U. T. Co v. Catchpole (Tex. Ct. of App. Cir. Cas.), 
White & Wilson, § 268. Cf. Ellis v. Am. T. Co., 18 AUen, 226. 

It is difficult to ascertain whether in these cases the existence of the 
stipulation exonerating the telegraph company from liability for negli- 
gence — a stipulation wholly ineffective for that purpose — was deemed 
material in determining what made out a prima facie case against the 
company. It is difficult to see why it should be deemed material. If it 
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Certain courts permit telegraph companies to contract 
against their negligence. These courts are unanimous 
in holding that, where a stipulation exonerating a tele- 
graph company from negligence is grafted into a contract 
to communicate a message, the plaintiff in an action upon 
that contract must, to establish a prima facie case, not 
only prove the formation and breach of that contract, but 
also show affirmatively the negligence of the defendant.^ 

§ 54. What should establish upon principle a prima 
facie case in an action against a telegraph company for 
the breach of a contract to communicate a message will 
now be considered. It may be urged that, as a tele- 
graph company is liable only where it is negligent for 
the breach of its ordinary contract, that contract is not 
a contract to communicate a message, but is simply a 
contract to attempt with due care to do so ; and conse- 
quently that mere proof of a failure to communicate a 
message, correctly and with due speed, does not, since 
that failure might be ascribable to other causes than the 
negligence of the company, establish, prima facie ^ a 
breach of contract. It may be urged, further, that if a 
stipulation exonerating a telegraph company from negli- 
gence is grafted into the ordinary contract of a telegraph 
company, and the stipulation is deemed to be valid, that 
contract is no longer a contract to attempt, with due care 
and skill, to communicate a message, but one to attempt, 
without gross negligence, to do so ; and, consequently, 
that mere proof of a failure to communicate the message, 

is deemed immaterial, these cases are entirely outweighed by the cases 
cited under the previous notes to this section. 

1 Becker v. W. U. T. Co., 11 Neb. 87 ; Breese v, U. S. T. Co., 48 N. Y. 
132 ; White et al. v. W. U. T. Co., 5 Macrary, 103 ; Redpath v, W. U. T. 
Co., 112 Mass. 71 ; Grinnell v. W. U. T. Co., 113 Mass. 299. Cf. Ellis v. 
Am. T. Co., 13 Allen, 226 ; Jones v. W. U. T. Co. (C. C. E. D. Ark. 1888), 
18 Fed. Rep. 718. 

7 
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correctly and with due speed, does not, since that failure 
might be ascribable to other causes than the gross negli- 
gence of the company, establish, /)rma/acte, a breach of 
contract. 

These arguments, however, are, it seems, unsound. 
The ordinary contract of a telegraph company is a con- 
tract to communicate a message, not a contract to 
attempt, with due care and skill, to do so. It is true 
that a telegraph company is liable for a breach of this 
contract only where that breach is attributable to neg- 
ligence on its part. But, in imposing this liability upon 
a telegraph company, the law does not affect in the 
least what the company contracts to do ; it affects only 
the liability incident to the failure on the part of the 
company to perform what it contracts to do. Whether 
the ordinary contract of a telegraph company is broken 
depends simply upon whether the company delivers 
duly and correctly the message which it contracted to 
deliver. Whether a telegraph company is liable for a 
breach of its ordinary contract depends simply upon 
whether that breach was attributable to negligence on its 
part. These questions are entirely distinct. The ordi- 
nary contract of a telegraph company, then, is a contract 
to communicate a message. That contract is broken 
wherever the company fails to communicate the message 
correctly and with due speed. The law holds that a 
telegraph company is not liable for the breach of an or- 
dinary contract where it did not, through its negligence, 
cause that breach. The fact that a telegraph company 
did not, through its negligence, cause that breach, simply 
exempts it from liability, and is purely matter of defence. 

Where a stipulation exonerating the telegraph company 
from negligence is grafted into the ordinary contract of 
a telegraph company, and that stipulation is deemed to 
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be invalid, it does not affect, it is clear, either what the 
company contracts to do, or the liability incident to the 
failure on the part of the company to perform what it 
contracts to do. Consequently the presence, in a con- 
tract to communicate a message, of a stipulation of this 
nature should nowise affect, it seems, the laws relating 
to the establishment of a prima facie case in an action 
upon that contract. 

Where a stipulation exonerating the telegraph com- 
pany from negligence is grafted into the ordinary con- 
tract of a telegraph company, and that stipulation is 
deemed to be valid, it does not affect in the least what 
the company contracts to do ; it affects only the liability 
incident to the failure on the part of the company to per- 
form what it contracts to do. The contract is still a 
contract to communicate a message. The contract is 
still broken if the company fails to deliver the message 
correctly and with due speed. The stipulation simply 
exonerates the telegraph company from liability for a 
breach of that contract due to ordinary negligence. The 
fact that the telegraph company did not, through its or- 
dinary negligence, cause that breach, simply exempts it 
from liability, and is matter of defence.^ 

1 The position taken in the text is of course wholly at variance with 
the cases upon this particular point cited above, and also perhaps with the 
law of common carriers upon the same point. Lawson's Contracts of 
Carriers, § 262. The writer believes, however, that the different classes 
of cases considered in this section must stand or fall together. The prin- 
ciple which requires a teleg^^aph company to prove that its breach of 
contract was due to a cause for which at common law it is not liable, 
must with equal force require a telegraph company to prove that its 
breach was due to a cause for which, by express stipulation, it is not 
liable. If this view is correct, the position taken in the text, that a tele- 
graph company must prove that its breach of contract fell within tlie 
exemption from liability granted to it by law, or the exemption from lia- 
bility granted to it by the employer, is perhaps supported by the weight 
of authority. 
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In short, in an action against a telegraph company for 
breach of contract the plaintiff establishes, it seems, upon 
principle, a prima facie case by proving the formation and 
the non-performance of the contract ; and the defendant 
must, to exonerate itself from liability, prove that that 
breach was not due to its negligence, or was not due to a 
cause (ordinary negligence) which by express stipulation 
it was not to be liable f or.^ This view is, of course, of great 
practical advantage to the public. The ease with which 
a telegraph company — the difficulty with which the em- 
ployer — can ascertain the true cause of the breach of a 
contract to communicate a message need not be en- 
larged upon. 

^ In an action against a common carrier for the loss or injury of 
goods intrusted to him for transportation, the plaintiff establishes a 
prima facie case by proving the undertaking of the carrier and the fail- 
ure to perform that undertaking ; and the carrier must, to exonerate 
himself from liability, prove that that failure was attributable to a cause 
for which at common law or by stipulation with his employer lie is not 
liable. Lawson's Contracts of Carriers, §§ 138, 246-247; Hutchinson 
on Carriers, §§ 764-765. This rule seems to be subject to an exception 
where the stipulation with his employer exonerates the carrier from lia- 
bility for other loss than that attributable to his gross negligence, and 
that stipulation is deemed to be valid. Wliere such is the case, the plain- 
tiff must prove, it is held, not only the undertaking of the carrier and 
the failure to perform that undertaking, but also gross negligence on his 
part. Lawson's Contracts of Carriers, § 262. 

Whether proof by a carrier that a loss was due to a cause for which 
at common law or by stipulation with his employer he is not liable is in 
itself sufficient to rebut the presumption of liability arising from a failure 
to properly deliver the goods, is not harmoniously settled. The weight 
of authority favors the sufficiency of such proof, and holds that where 
such proof is made the employer must, to make the carrier liable, prove 
that the loss would not have happened had the carrier exercised due 
care. Lawson's Contracts of Carriers, §§ 248, 249. 

The sufficiency of proof of this nature has never arisen in an action 
against a telegraph company. It can arise only where the company 
proves that its breach of contract was due to a cause for which at 
common law or by stipulation with its employer it is not responsible. 
It is only then, that is, that the plaintiff can be called upon to prove. 
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either that the loss, which the company proves to have been due to a 
cause for which at common law it is not responsible, would not have 
happened if the telegraph company had exercised due care; or that 
the loss, which the company proves to have been due to a cause (ordi- 
nary negligence) for which by stipulation with its employer it is not 
responsible, would not have happened but for the gross negligence of the 
company. 



102 COMMUNICATION BY TELEGHAPH. 



CHAPTER VI. 

CONNECTING TELEGRAPH COMPANIES. 

§ 55. The wish to procure the electrical transmission 
of a message to a place which can be reached only by 
employing connecting telegraph companies is often felt. 
The present chapter treats of contracts to effectuate that 
wish. 

While a telegraph company is under an obligation to 
serve, in its undertaking, the public generally, it is under 
no obligation to serve any one out of the scope of that 
undertaking. A telegraph company undertakes for hire 
to communicate intelligence between places situated upon 
its route. It performs its ordinary contract in simply 
delivering a message duly and correctly to the individual 
addressed. If a person wishes to have a message tele- 
graphed to another at a place off of or beyond the route 
of a telegraph company, that company is, in the absence 
of legislative enactment to the contrary, under no obliga- 
tion to contract to itself deliver the message at the de- 
sired place, or to contract for the transmission of the 
message beyond its own route, either as the agent of the 
sender of the message or as the agent of the connecting 
company. It is entitled to refuse to do more than simply 
contract, upon receipt of its own charges, to deliver 
the message to the connecting company.^ A contract, 

1 Cf. Mich. Cent. Rd. Co. v. Myrick, 107 U. S. 102, 106, 107. See § 33. 
Whether a telegraph compaDy is entitled to refuse to contract to 
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therefore, in which it undertakes to do anything further 
towards effecting the wish of its employer is a special 
one. 

§ 56. The ability to contract in some form with a tele- 
graph company to effect the through transmission of a mes- 
sage to a place upon the route of a connecting company 
is indispensable to the public. It is as much a commer- 
cial necessity as is the ability to contract in some form 
with a common carrier to effect the through transporta- 
tion of goods to a place upon the rout6 of a connecting 
carrier. If the first of two or more connecting telegraph 
companies should agree only to make its ordinary con- 
tract, — only to receive its own charges and deliver the 
message to a connecting company, — the connecting com- 
pany would be entitled to refuse to transmit the message, 
upon the ground that it is entitled to be prepaid for trans- 
mitting it. But to prepay a connecting telegraph com- 
pany for the further transmission of his message would 
not only cause the sender of the message a great deal of 
inconvenience, but occasion a delay in transmission that 
would render the employment of the telegraph at all prap- 
tically useless.^ To effectuate the wish of the sender, 
therefore, the first company must, under any form of con- 
tract, receive and account for the payment for a connect- 
ing company.^ 

transmit a message to a place beyond its own lines is dependent upon 
what it undertakes to do. If it makes a business of contracting to de- 
liver intelligence at places beyond its own lines for such as choose to 
employ it, it cannot refuse to so serve any one who wishes to employ it. 
Indeed, if such is the nature of its undertaking, a telegraph company 
need not, it seems, own any line. Cf Buckland v. Adams Ex. Co., 97 
Mass. 124. 

^ Stevenson v. Mont. T. Co., 16 U. C. Q. B. 630, per Robinson, C. J. 

^ In certain States, a duty of this description is imposed upon a tele- 
graph company by statute. Rev. Sts. Oh. § 3463 ; Rev. Sts. Mo. § 884. 
Cf. Code of Va. ch. 66, § 3. 
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The ability to contract in some form with a telegraph 
company to effect the through transmission of a message 
to a place upon the route of a connecting company is not 
only important to the public, but beneficial, in bringing 
custom, to telegraph companies. 

§ 67. Contracts for the purpose of effecting the trans- 
mission of a message to a place which can be reached 
only by the employment of one or more connecting tele- 
graph companies are of three kinds : A telegraph com- 
pany may agree to deliver the message at the place of 
destination ; it may agree to deliver the message to a 
connecting company, and, as agent of the sender, to con- 
tract with that company for the further transmission of 
the message ; lastly, it may contract with its employer 
in the double capacity of principal to deliver the message 
to the connecting company, and of agent of that company, 
if authorized by it, for the further transmission of the 
message. Under the former contract the telegraph com- 
pany does, under the two latter it does not, assume lia- 
bility for loss happening upon other lines than its own. 

§ 58. Whether, where a telegraph company accepts, 
simply, a message directed to a place upon the line of 
another company, it contracts to deliver the message at 
that place, or contracts to deliver it merely to a connect- 
ing company for transmission to or toward that place, is 
a question which courts are at variance in answering.^ 

^ The question itself is of subordinate practical importance at the 
present day, as erery tele^aph company, probably, has established a 
regulation, which, with the assent of the employer, constitutes it ** the 
agent of the sender, without liability, to forward any message over the 
lines of any other company when necessary to reach its destination." A 
stipulation of this nature is at once reasonable and descriptive of the 
kind of contract made. See § 38, ante. In the absence of a stipulation 
of this nature, the mterpretation of the contract in which a telegraph 
company accepts, simply, a message directed to a place on the line of a 
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It has been held at times that, under such circum- 
stances, a telegraph company contracts to deliver the 
message at the place of destination.^ 

The principle in support of this view may be stated 
as follows ; A telegraph company can undoubtedly con- 
tract, if it chooses, to deliver a message at a place 
beyond its own terminus. In simply accepting a mes- 
sage directed to a place beyond its own terminus, a 
telegraph company acts precisely as it acts in simply 
accepting a message directed to a place upon its own 
route. As in the latter case a telegraph company un- 
doubtedly contracts to deliver the message at the place 
addressed, it follows that in the former case the tele- 
graph company contracts to deliver the message at the 
place addressed. What legal principle is there in sup- 
port of the view that the interpretation of a contract 

connecting company will be governedi presumably, in any court by the 
interpretation in that court of the contract in which a common carrier 
accepts simply goods directed to a place on the line of a connecting car- 
rier. Leonard v. N. Y., Alb., & Buf. T. Co., 41 N. Y. 544 ; De Rutte i;. 
N. Y., Alb., & Buf. T. Co., 1 Daly, 647. 

The conclusions whith Mr. Lawson reaches in his treatise on Con- 
tracts of Carriers, §§ 238-240, may be stated as follows : The English 
doctrine is that where a common carrier receives goods directed to a 
place bej'^ond his own terminus, he, by the very act of acceptance, con- 
tracts to deliver the goods at that place. In America, on the other 
hand, except in Florida, Georgia, Illinois, Iowa, New Hampshire, and 
Tennessee, the doctrine is that where a common carrier receives goods 
directed to a place beyond his own terminus, he contracts merely to de- 
liver the goods to a connecting carrier for transportation to or towards 
that place. See Rd. Co. v, Manuf. Co., 16 Wal. 318, 324. 

The existence of a partnership relation between two connecting tele- 
graph companies cannot be inferred from the fact that they have a com- 
mon terminus, and are in the habit of receiving messages from each 
other for further transmission. Baldwin v. U. S. T. Co., 46 N. Y. 744. 

1 De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 647 ; Thum v. Alta 
T. Co., 16 Cal. 472 ; Stevenson i?. Mont. T. Co., 16 U. C. Q. B. 630, per 
Boms, J. 
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formed by the acceptance of a message by a telegraph 
company should vary with whether, as a matter of fact, 
the place to which the message is directed is or is not 
beyond the terminus of that company ? Even if the em- 
ployer knows that the place to which his message is di- 
rected is beyond the terminus of the telegraph company 
that he employs, he is justified in thinking that the com- 
pany, in simply accepting his message, contracts to de- 
liver it at that place ; he is justified in thinking that the 
charge covers through liability. If the telegraph com- 
pany wishes to restrict its liability to its own lines it can 
easily contract in proper form to do so. This interpre- 
tation of the contract, moreover, while it imposes little 
trouble upon the telegraph company, is of the utmost 
importance to the employer. The difiiculties incident 
to any attempt to discover the cause of loss, together 
with the expenditure of time and money necessary in 
bringing action for that loss, perhaps at some distant 
place, would not unnaturally deter the employer fre- 
quently from even endeavoring to obtain indemnification 
for a loss. The telegraph company^ however, through 
its relations with the auxiliary companies, can easily 
ascertain the cause of loss, and reimburse itself for 
any damages which it may be compelled to pay its 
employer. 

It has been held, at times, that a telegraph company, 
in simply accepting a message directed to a place upon 
the route of another company, contracts merely to de- 
liver the message to a connecting company for transmis- 
sion to or toward that place, and to assume liability only 
for a loss occurring on its own lines.^ 

1 Stevenson v. Mont, T. Co., 16 U. C. Q. B. 630, per curiam ; Leonard 
V. N. Y., Alb., & Buf. T. Co., 41 N. Y. 544, per Hunt, J. ; Squire v. W. U. 



CONNECTING TELEGRAPH COMPANIES. 107 

The principle in support of this view may be stated as 
follows : The ability to contract in some form with a 
telegraph company to procure the through transmission 
of a message to a place upon the route of a connecting 
company is indispensable to the public as well as benefi- 
cial to telegraph companies. The acceptance of a mes- 
sage directed to a place upon the route of a connecting 
company, and of prepayment to that place, is necessary 
in any form in which the contract to procure the through 
transmission of that message is made. It should not in 
itseK, therefore, be sufficient to warrant the interpreta- 
tion that the telegraph company, having no more control 
over the auxiliary companies than the employer himself 
has, assumes liability for the negligence of those com- 
panies. The interpretation, at present under considera- 
tion, does not, it is true, conduce to the convenience of 
the employer, as the former interpretation does. But 
apart from the fact that the ease with which a telegraph 
company can ascertain the negligence of an auxiliary 
company, and reimburse itself for what it is compelled 
to pay to its employer, is frequently overrated, it is hardly 
consonant with sound principles of law to interpret a 
contract in such a way as to unnecessarily impose an 
onerous liability upon one of two contracting parties, 
simply to benefit the other. 

§ 59. Assuming that a telegraph company, in simply 
accepting a message directed to a place upon the route 
of a connecting company, contracts, not to deliver the 
message at that place, but only to deliver it to a connect- 
ing company for further transmission, it is clear that, to 
obtain that transmission, the telegraph company must 

T. Co., 98 Mass. 232 ; Baldwin v. U. S. T. Co., 45 N. Y. 744 ; W. U. T. Co. 
V. Carew, 15 Mich. 525. In each of the last three cases, however, the 
first company had restricted its liability to losses upon its own lines. 
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contract either as the agent of the connecting company 
with the employer, or as the agent of the employer with 
the connecting company. The former interpretation is 
favored by the weight of authority.^ It is not, however, 
free from objection. The connecting telegraph company 
is, upon tender of its charges, under an obligation to re- 
ceive the message from the first company for further 
transmission. The mere fact that it does receive the 
message, therefore, is not evidence either that it has 
constituted the first company its agent to contract, or 
that it ratifies the act of the first company in assimiing 
to contract as its agent. A telegraph company cannot 
possibly inform the employers of other companies in con- 
nection with it that those companies are not its author- 
ized agents. On one hand, the interpretation that th^ 
first company, in contracting with the employer, con- 
tracts as the agent of the connecting company for the 
further transmission of the message, is an interpretation 
that gives the first company the power to make such 
contracts in behalf of the connecting company as it 
chooses, — a power of which it cannot be divested by the 
connecting company. On the other hand, the interpre- 
tation that the first company contracts, as agent of the 
employer, with the connecting company for the further 
transmission of the message is one that is perfectly fair 
towards all those interested in the matter. Tliis inter- 
pretation, it seems, is in no respect open to objection, 
and should consequently be made. 

1 Squire t;. W. U. T. Co., 98 Mass. 282 ; Stevenson v. Mont. T. Co., 
16 U. C. Q. B. 530, per Robinson, C. J., ace.; Baldwin v, U. S. T. Co., 
46 N. Y. 744 (overruling upon this point Baldwin v. U. S. T. Co., 64 
Barb. 606 ; s. c. 1 Lans. 126), contra. In the last case the regulation of the 
first company, constituting that company the agent of the employer to 
forward the message over the line of the connecting company, does not 
seem to have been noticed. 
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§ 60. A telegraph company, in receiving a message 
directed to a place upon the route of a connecting com- 
pany, usually stipulates with its employer that it shall 
not be liable for negligence. A stipulation of this de- 
scription — assimiing that it is valid — is, as a rule, 
coextensive with the contract of the company. If the 
company contracts to deliver the message at the place 
of destination, the stipulation applies to negligence 
throughout the performance of the contract, unless it 
is expressly restricted, in application, to a particular 
portion of the route. If the first company contracts 
to deliver the message to the connecting company, and 
to contract, as agent of the employer, with the connect- 
fng company for the further transmission of the mes- 
sage, the stipulation applies only to negligence on its 
own route, and the employer is bound, as principal, by 
any stipulations which the first company, in contracting 
with the connecting company, agrees to. If the first 
company, in contracting with the connecting company, 
enters into stipulations that it was not expressly or im- 
pliedly authorized to enter into, the employer must seek 
his remedy against the first company in its capacity of 
agent. If, in contracting with the employer, the first 
company contracts, as principal, to deliver the message 
to a connecting company, and as agent of that company 
for the further transmission of the message, a stipulation 
formed in accordance with a regulation of the first com- 
pany applies only to negligence on the route of that 
company, unless it is expressly extended in application 
to other routes ; and the contract which the first com- 
pany makes in behalf of the connecting company is the 
ordinary contract of a telegraph company.^ 

§ 61. The general rule, that the plaintiff in an action 

1 Squire v. W. U. T. Co., 98 Mass. 282. 



j 
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of contract must prove the formation and non-perform- 
ance of the contract, has been somewhat loosely applied 
in actions of contract against one of a series of con- 
necting telegraph companies. Where the frrst company 
contracted to deliver the message at the place of des- 
tination, proof, in an action against it, of the formation 
of the contract, and of the fact that the message was 
not delivered at that place correctly and with due speed, 
is clearly sufficient.^ Where the first company contracted 
only to deliver the message to a connecting company for 
transmission to or toward the place of destination, proof, 
in an action against the first company, of the formation 
of the contract, and of the fact that the message was not 
delivered correctly and with due speed to the connecting 
company, is clearly sufficient. Is proof of the formation 
of that contract, and of the fact that the message was 
not delivered correctly and with due speed at its des- 
tination, sufficient ? It has been held to be.^ But this 
decision is open to objection. The failure to properly 
deliver the message might undoubtedly have been due 
to the act of an auxiliary company. Proof of that fail- 
ure only, therefore, did not prove a breach of contract 
on the part of the defendant. The plaintiff, to prove a 
breach of contract on the part of the defendant, should 

1 De Rutte r. N. T., Alb., & Buf. T. Co., 1 Daly, 547. 
V^here a first carrier contracts to deliver goods at a place beyond his 
own terminus, but stipulates that he shall be liable only for losses occurring 
on his own route, proof, in an action against him, of the formation of the 
contract, and of the fact that the goods were not delivered at the place of 
destination, establishes a prima facie case. The carrier must, to rebut 
that case, prove the delivery of those goods — if there were a delivery of 
them — to the connecting carrier. Kent v. Midland By. Co., L. B. 10 
Q. B. 1. In America, the stipulation in such a contract is held invalid. 
Cine, &c. Bd. Co. v, Pontius, 19 Oh. St. 221, 236; Condict ». G. T. Bd. 
Co., 64 N. Y. 500. 

« Baxter v, Dom. T. Co., 87 U. C. Q. B. 470. 
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have proved, it seems, that the message was not deliv 
ered correctly and with due speed by the defendant to 
the connecting company. 

§ 62. In an action of contract against an auxiliary 
telegraph company, the proof required of the employer 
should vary, it seems, with whether the first company 
was the agent of the auxiliary company or the agent 
of the employer, in contracting for the transmission of 
the message beyond its own lines.^ K the first com- 
pany was the agent of the auxiliary company, proof of 
the formation of the contract with it for further trans- 
mission, and proof of the auxiliary company's failure to 
deliver the message correctly and with due speed, either 
at the place of destination or to another auxiliary com- 
pany, according to circumstances, is clearly sufficient.^ 
If, on the other hand, the first company was the agent 
of the employer to contract with the connecting com- 
pany, the employer, in an action against the connecting 
company, should be called upon, it seems, to prove the 
contract made at the place of connection between the 
two companies, and the breach of that contract. Proof 
of the contract would include proof of the words which 
the connecting company received from the first com- 
pany for further transmission, and proof, if material, of 
the time of their receipt. It has been held, however, 
that, in an action against a connecting company for 
incorrectly delivering a message, proof of the contract 

1 If the first company contracts to deliver the message at the place 
of destination, the employer's right of action is limited, it seems, to that 
company. See § 79. 

3 One of two connecting carriers may, it is held, be the agent of the 
other to contract for the transportation of goods without being the agent 
of that other to receive goods. Chic, &c. Rd. Co. v. Fahey, 62 III. 81 ; 
Kessler v. N. Y., C, & H. R. Rd. Co., 61 N. Y. 638. Cf. McCormick v. 
H. R. Rd. Co., 4 E. D. Smith, 181. 
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with the first company, and of the fact that tlie message 
was incorrectly delivered at the place of destination, 
establishes a prima facie case ; and that the defendant 
must, to rebut that case, prove that the words which it 
delivered were those which it received from the first 
company for further transmission.^ It would follow 
from this doctrine that, in an action against a connect- 
ing company for the failure to deliver a message in due 
time, proof of the contract with the first company, and 
of the fact that the message was not delivered in due 
time at the place of destination, would establish a prima 
facie case ; and that the defendant would have to prove, 
according to circumstances, either that it never received 
the message, or that it received it so late that the time 
occupied in transmitting and delivering it was reason- 
able. 

This doctrine has been rested upon two distinctly 
different grounds : one, that, as a telegraph company 
usually retains possession of the written messages which 
it receives, it can prove that it did not contract to de- 
liver a particular message at a particular time more 
easily than the sender of that message can prove that 
it did contract to do so ; the other, that as a telegraph 
company usually delivers a message correctly and with 
due speed, the presumption is that the preceding com- 
pany or companies have done so, and consequently that 
the company against which the action is brought re- 
ceived the message duly and correctly. Neither of these 
grounds, however, is in strictness tenable. While a tele- 
graph company is upon principle under an obligation to 
prove that it is not liable, either at common law or by 

1 Turner v, Hawkeye T. Co., 41 Iowa, 468; De la Grange v, S. W. T. 
Co., 25 La. An. 383; T. Co. v. Griswold, 87 Oh. St 801 ; Hutchinson on 
Carriers, § 761. 
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stipulation with its employer for a breach of contract, 
the employer of that company is upon principle under an 
obligation to prove the formation as well as the breach 
of that contract, — to prove the words and the date of 
the message which the company contracted to commu- 
nicate as well as the failure of the company to perform 
its contract, — and he is not absolved from that obliga- 
tion simply because he cannot prove the formation of 
the contract so easily as the telegraph company can dis- 
prove the formation of it. It is true, in criticising the 
latter ground, that as a telegraph company usually deliv- 
ers a message correctly and with due speed it has done 
so, presumably, in any case. But it is impossible to de- 
duce from this presumption the presumption that where 
some one of a series of connecting telegraph companies 
has failed to deliver a message correctly and with due 
speed, that company is the one against which the action 
happens to be brought. 

§ 63. Statutes have been enacted in certain States 
compelling a telegraph company to receive despatches 
from and for other telegraph companies, and, on pay- 
ment of the usual charges, to transmit them. In many 
of these statutes it is in effect provided that a telegraph 
company need not receive and transmit despatches from 
or for any other company owning a line of telegraph 
parallel to or doing business in competition with its 
own line.^ This provision has been interpreted by the 
courts : it has been held that, although two telegraph 
companies have for a certain distance parallel and 
competing lines, one of them cannot refuse to receive 
from the other, at the point where parallelism ceases, 
a message directed to a place situated on its route 

1 Ark. Dig. of Sts. § 6721 ; Rev. Sts. of N. Y. p. 1721, § 11 ; but see 
Laws of 1879, ch. 377, § 1. 

8 
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only ;^ and, moreover, that it is immaterial that the lines 
of the two companies become again parallel and compet- 
ing at a point beyond that place.^ 

1 A. & P. T. Co. V. W. U. T. Co., 4 Daly, 627; U. S. T. Co. v, 
W. U. T. Co., 56 Barb. 46. 

2 U. S. T. Co. I?. W. U. T. Co., gupra. 



BIGHTS OP ACTION. 116 



CHAPTER VIL 

RIGHTS OP ACTION AGAINST TELEGBAPH COMPANIEa 

§ 64. The present chapter treats of the rights of action 
against a telegraph company growing out of (1) the 
failure, on its part, to deliver a message correctly and 
with due speed, and (2) the delivery by it of a false 
message. 

The person who contracts with a telegraph company 
for the communication of a message, or, if he is an agent, 
his priilcipal, unquestionably has a right of action for the 
breach of that contract.^ 

§ 65. The question that first presents itself for con- 
sideration is whether one to whom a telegraph message 
is directed, but owing to the negligence of the telegraph 
company never delivered, has a right of action against 
the company for the failure to deliver the message. In 
England this question is undoubtedly answered in the 
negative.2 In America, on the other hand, it is invari- 
ably answered in the affirmative.^ It may yet be doubted, 

1 Play ford v. U. K. El. T. Co., L. R. 4 Q. B 706 ; De Rutte v. N. Y., 
Alb., & Buf. T. Co., 1 Daly, 547. 

« Playford v. U. K. El. T. Co., 17 L. T. n. s. 243; 8. c. L. R. 4 Q. B. 
706; Dickson v. Renter's T; Co., 2 C. P. Div. 62; s. c. 3 C. P. Div. 1. 
These cases more than support the text. 

» Bell V. Dom. T. Co. (Super. Ct. Mont. 1880), 26 L. C. J. 248 ; So 
Relle V. W. U. T. Co., 55 Tex. 308 ; Reliance Lumber Co. r. W. U. T. 
Co., 58 Tex. 394; W. U. T. Co. v. Connelly (Tex. Ct. App. 1884), 3 Tex. 
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however, which answer will be generally adopted in this 
country. 

This right of action has been rested upon the following 
grounds : (1.) A telegraph company is in the exercise of 
a public, as distinguished from private, occupation ; it 
is, consequently, the common agent of both parties to a 
telegraph message, or a public agent responsible as such 
to any one injured by its negligence. (2.) The person 
addressed is tlie beneficiary of a contract. (3.) The mes- 
sage is the property of the person addressed, — the posi- 
tion of the person addressed being analogous to that of 
a consignee of goods. (4.) Agency, where the person 
addressed was the original employer of the telegraph 
company. These grounds will be considered separately 
and in order. 

§ 66. The right of action at present under considera- 
tion has been rested (1) upon the ground that, as a 
telegraph company is in the exercise of a public, as dis- 
tinguished from private, calling, it is the common agent 
of both parties to a telegraph message, or a public agent 
liable to any one injured by its negligence.^ Now, a tele- 
graph company is, undoubtedly, in the exercise of a pub- 
lic calling, and is, ipso factOyimAer an obligation to serve 

L. Rev. 164 ; W. U. T. Co. v Hope, 11 Brad. (HI. App.) 289; W. U. T. 
Co. V, Fenton, 62 Ind. 1 (in which case, however, the action was based 
upon statute). 

An affirmative answer to this question is implied also in the following 
cases : N. Y. & Wash. Pr. T. Co. v. Dryburg, 86 Penn. St. 298, 308 ; Aiken 
V. W. U. T. Co., 6 S. C. 868, 870, 871 ; De Rutte v. N. Y., Alb., & 
Buf. T. Co., 1 Daly (N. Y.), 647, 666; De la Grange v. S. W. T. Co., 
26 La. An. 883, 884. Cf. Feaver r. Mont. T. Co., 28 U. C. C. P. 150 ; s. c. 
24 U. C. C. P. 258 ; G. C. & S. F. Ry. Co. v. Levy, 69 Tex. 663. See 
Bigelow's Leading Cases on Torts, 619-621, contra. 

1 N. Y. & Wash. Pr. T. Co. v. Dryburg, supra; Aiken r. W. U. T. 
Co., gupra / De la Grange v. S. W. T. Co., gupra ; W. U. T. Co. v, Hope, 
supra. 
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in the scope of its business all those who wish to employ 
it ; and it is also under an obligation to the State to 
continue the proper performance of its duties. But can 
this right of action be rested upon either of these obliga- 
tions ? It seems that it cannot. The obligation to serve 
the public is an obligation toward those, and toward those 
only, who wish to employ the telegraph company. There 
is nothing in this obligation creative or inclusive of any 
other obligation. It is impossible to deduce from it the 
distinctly different one that a telegraph company is under 
an obligation toward those to whom despatches are di- 
rected but never delivered.^ The obligation to contract 
is performed when the contract is made. The fact that 
a telegraph company would have been liable to its em- 
ployer if it had refused to contract with him is wholly 
immaterial when the contract is made, and certainly is 
not a valid ground upon which one not a party to that 
contract can sue for its breach. There is no reason why 
the " public duty," consequent upon the public calling, 
should be greater in the law of telegraph companies than 
it is in the law of common carriers. One who contracts 
to carry goods on a particular occasion comes thereby 
under no obligation to the consignee of those goods, — 
unless, of course, the consignor acts as the agent of the 
consignee in entering into the contract. It is true that 
if a private carrier chooses to become a common carrier 
the law imposes upon him, ip%o facto^ an obligation to 
serve those who wish to employ him. But it is equally 
true that the law does not, ipw facto, impose upon him 
an obligation toward those to whom goods are directed. 
A consignee of goods undoubtedly has a right of action, 
under certain circumstances, against the carrier of those 
goods, — a right which will be considered presently. But 

1 Playford t;. U. K. El. T. Co., 17 L. T. k. b. 243. 
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that right of action does not in the least depend upon 
whether the carrier is a private or a common one, — 
upon any ground, that is, of " public duty." It depends 
simply upon whether the goods are the property of the 
consignee. 

A telegraph company is under an obligation to the 
State to continue the proper performance of its duties. 
But this obligation is one to the State alone.^ It gener- 
ates no obligation toward one to whom a message is di- 
rected but never delivered. Indeed, it has never been 
attempted to rest this right of action upon the ground 
that a telegraph company is under an obligation to the 
State. The phrase " public agent " is in reality used in 
a colloquial, not in a legal, sense. The relationship of 
principal and agent or that of master and servant, does 
not exist between a State and the telegraph company 
which it charters. Even if such a relationship did exist 
between them, it would be a relationship of which the 
State alone could take advantage. 

§ 67. The right of action at present under considera- 
tion has been rested (2) upon the ground that the person 
addressed is the beneficiary of a contract.^ This ground, 
however, is at least subject to material restriction. The 
general rule is, it is needless to say, that a person who 
is not a party to a simple contract, and from whom no 
consideration moves, cannot sue for a breach of that con- 
tract.^ Subject to certain exceptions, immaterial here, 
a person cannot, consistently with the legal principles 
applicable to contracts generally, be a party to a contract 

1 Cf. § 16, ante. 

a W. U. T. Co. V. Hope, 11 Brad. (ni. App.) 289, 291 ; Aiken i;. W. U. 
T. Co., 5 S. C. 368, 871. 

s Tweedle v. Atkinson, 1 B. & Sm. 393 ; Exchange Bank of St. Louis 
V. Rice, 107 Mass. 87, 41. 
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to sue for its breach, who is not a party to that contract 
to be in turn sued for its breach. In England and in a 
minority of the States of this country it is held, in ac- 
cordance with the general rule, that a person who was 
not a party to a contract cannot sue for its breach, even 
although that contract was made expressly for his bene- 
fit. In a majority of the States of this country, however, 
it is held that one who was not a party to a contract can 
sue for its breach where that contract was made expressly 
for his benefit.^ 

The principle in support of this exception and the ex- 
act extent of this exception are at the present day diflScult 
to determine.^ The obligation of a party to a contract 
may be deemed an alternative one, either to do a certain 
act, or, if he fails to do it, to indemnify the other party 
to the contract for the loss thereby sustained ; and the 
principle in support of this exception is, presumably, that 
one who makes a contract for the benefit of a third per- 
son must, in the absence of an express or implied in- 
tention to the contrary, intend to give that person not 
only the benefit of the performance of the contract, 
but also the benefit of indemnity for its non-perform- 
ance, — in other words, the right to sue for its non- 
performance. 

In this view of the principle in support of this excep- 
tion, it is clear that the mere fact that a third person 
will be benefited by the performance of a contract gives 
him, irrespective of the degree that he will be benefited by 
it, no right to sue for a breach of that contract. To give 
him the right to sue for a breach of contract, the contract 

1 Hendrick v. Lindsay, 98 U. S. 143, 149. See "The right of a 
third person to sue on a contract made in his favor/' 15 Am. L. Eev. 
231. 

a Cf. "Contracts for the benefit of third persons," 23 Am. L. Reg. 1. 
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itself must be made for his benefit.^ The difference be- 
tween two such contracts is the difference in the motives 
of their formation. The motive for the formation of one 
contract is the benefit which the party to the contract 
will derive from the performance of that contract. The 
motive for the formation of the other is the benefit which 
the third person will derive from the performance of that 
contract. The benefit to the third person is the acci- 
dental consequence of one contract; it is the cause of the 
other. 

It may be hazarded that the right of the person to 
whom a message is directed to sue as beneficiary for a 
breach of the contract to communicate that message — 
a contract to which he is not a party — will, where it is 
admitted at all, be restricted to the comparatively small 
class of cases in which the person who employs a tele- 
graph company to communicate a message does so solely 
to benefit the person to whom the message is directed ; ^ 
for where the person who employs a telegraph company to 
communicate a message does so to benefit himself, there 
is no ground for the interpretation that he intends to part 
with his right of action for a breach of the contract.* 

§ 68. The right of action at present under considera- 
tion has been rested (3) upon the ground that the mes- 
sage is the property of the person addressed, — the 
position of the person addressed being analogous to that 
of a consignee of goods.* It is undoubtedly true that 

1 G., C, & S. F. Ry. Co. v. Levy, 69 Tex. 663. Cf . Blymire v, Boistle, 
6 Watts, 182 ; Garnsay v. Rogers, 47 N. Y. 233, 240. 

2 Within this class would fall So Relle v, W. U. T. Co., 66 Tex. 808 ; 
W. U. T. Co. V, Hope, 11 Brad. (111. App.) 289, 291 ; and perhaps W. U. 
T. Co. V. Connelly (Tex. Ct. App. 1884), 8 Tex. L. Rev. 164. 

» Cf. G., C, & S. F. Ry. Co. v. Levy, 69 Tex. 663. 
* De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 647, 666. Cf. Bell u 
Dom. T. Co. (Super. Ct. Montr. 1880), 26 L. C. J. 248. 
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both these persons may sustain great loss through not 
receiving that which is directed to them. It does not 
follow, however, that each of these persons has a right 
of action for his loss. Unless the consignor contracts as 
his agent with the carrier, the consignee has a right of 
action against the carrier for the failure to deliver goods 
to him only where he owns the goods. He has no right 
of action against the carrier for that failure, where the 
title to the goods vests in him only upon delivery. He 
cannot base this right of action simply upon the ground 
that the delivery of the goods would have benefited him. 
His right of action is dependent upon his title to prop- 
erty. Now the person to whom a message is directed 
stands, so far as a right of action is concerned, in an 
entirely different position. He has no right of action 
against a telegraph company for the failure to deliver 
intelligence to him, upon the ground that be owns the 
intelligence, since he does not own the intelligence.^ In- 
telligence is not goods. If it were, a telegraph company 
would be a common carrier. Admitting that trover will 
lie for a letter, — a letter is tangible, — trover will not lie 
against all those persons who acquire knowledge of the 
contents of a letter under circumstances which, if the 
acquisition had been one of goods, would have rendered 
them liable to such an action. It is needless to say that 
a telegraph company undertakes not to transport the 
written paper which it receives from its employer, but 
simply to transmit the intelligence contained in that 
paper. 

§ 69. The right of action at present under consid- 
eration has been rested, by implication, (4) upon the 
ground that the person to whom a message is directed 

1 Playford v. U. K. El. T. Co., 17 L. T. k. s. 243 ; 8. c. L. E. 4 Q. B. 
70a See § 8, ante. 
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is entitled, as principal, to sue the telegraph company, 
as agent, in those cases in which that person originally 
employed the telegraph company.^ This ground seems 
to be open to objection. Assuming that the relationship 
of principal and agent exists between its employer and 
a telegraph company, it is clear that that relationship 
exists at least only in the scope of what the telegraph 
company is employed and agrees to do. Now, as a tele- 
graph company neither undertakes nor is paid to do 
anything more than communicate a message,^ it follows, 
it seems, that it is not an agent to receive an answer- 
ing message; but, on the contrary, that it is always 
the agent, in effecting communication, of the person who 
sends the message, irrespective of whether he or the 
person to whom the message is directed first employed 
the telegraph company. Assuming, however, that a tele- 
graph company is the agent of the person who first em- 
ploys it, not only in communicating his message, but 
also in receiving a message directed to him, to what 
extent is it his agent ? Is it his agent throughout the 
whole of a correspondence by telegraph, or, on the con- 
trary, is it his agent only in receiving a message strictly 
in answer to his own ? It would seem to be reasonable 
to hold that where the purpose of a message is not .to 
answer the message of the person who first employed 
the telegraph company, but to make that person a dis- 
tinctly new proposition or inquiry, the telegraph com- 
pany is the agent of the sender of the message, and the 
first employer consequently cannot maintain an action 
against the company for the failure to deliver that mes- 
sage to him. 

§ 70. The question that next presents itself is, whether 

1 Durkee t;. Vt. C. Rd. Co , 29 Vt. 127. 

2 Dickson t;. Reuter*8 T. Co., 2 C. P. Div. 62; s. c. 3 C. P. Diy. 1. 
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one who receives a negligently altered or delayed tele- 
gram has a right of action against the telegraph com- 
pany for the benefit that he would have derived through 
the due delivery of the right message.^ This question 
is in all material respects the same as the previous one,^ 
and must be answered in the same way. The right of 
action is founded in both cases upon the loss sustained 
through being deprived of the benefit derivable from the 
performance of a contract between the company and its 
employer — a third person. In an action for this loss 
the actual receipt of the telegram is at most but a means 
of informing the receiver that the company has failed 
to perform its contract. Whether his knowledge of this 
fact is acquired in this or in some other way is evidently 
immaterial. 

§ 71. The question that next presents itself is, whether 
one who receives a telegram which, owing to the negli- 
gence of the telegraph company, is not what it purports 
to be, has a right of action against the telegraph com- 
pany for the loss which he sustains through acting upon 
that telegram in the reasonable belief that it is what it 
purports to be. A telegram may be false through the 
negligence of a telegraph company, because that com- 
pany has negligently altered the message which it agreed 
to communicate, because it has negligently delayed that 
message, or because it negligently contracted with one 
who falsely impersonated the individual from whom the 
telegram purports to come. 

1 In each of the foUowing cases the person addressed maintained an 
action against the telegraph company for the delay in delivering the 
message : So Relle v. W. U. T. Co., 65 Tex. 308 ; W. U. T. Co. v, Hope, 
11 Brad. (III. App.) 289 ; W. U. T. Co. v. Fenton, 62 Ind. 1 (the action, 
however, was based upon statute). Cf. Reliance Lumber Co. v. W. U. 
T. Co., 68 Tex. 894. 

^ See § 65, ante. 



i 
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This right of action is distinct from the one hitherto 
considered. It may be urged, in objection, that the 
difference between preventing a person from gaining a 
benefit and causing him to suffer a loss is a distinction 
in words only. But it may be answered, that the differ- 
ence between the two rights of action is the difference 
between the grounds in their support. The right of 
action hitherto considered is a right based upon a loss 
sustained through the non-performance of a contract to 
which the plaintiff was not a party. The right of action 
in the present case is wholly independent of the terms 
or the existence of a contract to which the plaintiff was 
not a party, and is based upon the injury sustained 
through acting upon a telegram which, owing to the 
negligence of the telegraph company, was altered or in 
other respects untrue. The right which the employer 
of a telegraph company has to sue that company for a 
breach of contract, and the amount of damages which he 
is entitled to recover, do not in the least depend upon 
whether the particular act of negligence causing the 
breach consists in a total failure in delivering a mes- 
sage, in a delay in delivering it, or in delivering a mate- 
rially different message. Where that particular act of 
negligence consists in the delivery of a materially dif- 
ferent message, upon which the receiver acts to his detri- 
ment, that particular act is the cause of two distinctly 
different losses. It injures the employer of the tele- 
graph company, since it frustrates the purpose for which 
he employed that company ; it injures the receiver, since 
it causes him to act to his detriment upon a false mes- 
sage. The employer is undoubtedly entitled to sue the 
company in contract for his loss. Is the receiver of the 
message without legal remedy against the company for 
his loss ? 
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In England, one who receives a telegram which, owing 
to the negligence of the telegraph company, is altered or 
in other respects untrue, has no right of action against 
the telegraph company for the loss that he sustains 
through acting upon that telegram.^ In America, on the 
other hand, one who receives a telegram which, owing 
to the negligence of the telegraph company, is altered or 
in other respects untrue, is invariably permitted to main- 
tain an action against the telegraph company for the loss 
that he sustains through acting upon that telegram.* 

1 Hayford v. U. K. El. T. Co., 17 L. T. k. 8. 243; s. c. L. R. 4 Q. B. 
706 ; Dickson v. Reuter's T. Co., 2 C. P. Div. 62 ; s. c. 3 C. P. Div. 1. 

As in England the employer of a telegraph company is not respon- 
sible for the negligence of that company, the receiver of an altered 
message is absolutely without remedy for the loss that he sustains 
through acting upon that message. 

2 N. Y. & Wash. Pr. T. Co. v, Dryburg, 35 Penn. St. 298; De Rutte 
r. N. Y., Alb., & Buf . T. Co., 1 Daly, 547 ; De la Grange v. S. W. T. Co., 
25 La. Ann. 888; Aiken r. W. U. T. Co., 5 S. C. 858; Ellis v. Am. 
T. Co., 13 Allen, 226; May v. W. U. T. Co.. 112 Mass. 00; Elwood 
». W. U. T. Co., 46 N. Y. 549; Lowery v. W. U. T. Co., 60 N. Y. 198; 
Harris r. W. U. T. Co., 9 PhU. 88 ; Bank of Cal. v. W. U. T. Co., 52 Cal. 
280; Strause v. W. U. T. Co., 8 Biss. 104 ; Bo wen u. L. E. T. Co. (Com. 
PL Oh. 1853), 1 Am. L. Reg. 685; W. U. T. Co. v. Catchpole (Tex. Ct. 
App.Civ.Cas.), White & Wilson, § 268; Hart v. Dir. U. S. Cable Co., 
86 N. Y. 683 [sethble) ; Rose v. U. S. T. Co., 8 Abb. Pr. Rep. n. s. 408 
{Kmble) ; W. U. T. Co. v. Neill, 57 Tex. 283. Cf. cases cited under § 65, 
ante. 

In Elwood V. W. U. T. Co., supra, in Bank of Cal. v. W. U. T. Co., 
tupra, and in Strause v, W. U. T. Co., supra, the company negligently 
permitted imposition. In May v. W. U. T. Co., supra, the company 
negligently redelivered a message. In each of the other cases, supra, 
the company negligently altered the message. In no case has an action 
been brought for a loss sustained through acting upon a negligently de- 
layed telegram in the belief that it was delivered duly : the face of the 
telegram would usually disclose the delay. 

Where the relationship of principal and agent exists between the 
parties to a message (the sender and the receiver), and that message is 
altered by the telegraph company and acted upon by the receiver, the 
principal in his own person sustains the two distinct losses that would 



126 COMMUNICATION BY TELEGRAPH. 

§ 72. Tlie English courts deny validity to the theory 
that a telegraph company is under an obligation towards 
one to whom a message is directed or delivered, because 

ordinarily accrue sinf^ly to the parties to the message. Under such cir- 
cumstances the principal is inyariably permitted, in America, to sue the 
company not only for being deprived of the benefit that he would have 
derived through the due delivery of the right message, but also for the 
loss sustained through acting upon the wrong message. Tyler v. W. U. 
T. Co., 60 111. 421 ; 8. o. 74 III. 168 ; W. U. T. Co. v, Blanchard, 68 Ga. 299 ; 
T. Co. V, Griswold, 37 Oh. 301 ; Leonard v. N. Y., Alb., & Buf. T. Co.» 41 
N. Y. 644. 

These cases, in permitting the principal to sue for the loss sustained 
through acting upon the altered message, support the text. But these 
cases, in permitting him to sue for that loss in contract, do not, it seems, 
relate to the text It is difficult to see why the relationship existent 
between the parties to the message should affect in the least the form of 
action in which the principal recovers for the loss sustained through 
acting upon the wrong message. Indeed, it is difficult to see how the 
principal can, upon strict legal grounds, recover for that loss in an action 
of contract ; unless, perhaps, every one who employs a telegraph com- 
pany is responsible for its negligence. The rule is that a party can, 
under no circumstances, recover greater damages for a breach of con- 
tract than will compensate him for being deprived of the benefit which 
he would have derived from the performance of that contract. Now, the 
contract of a telegraph company is a contract to deliver a particular 
message. Whether, in an action of contract against a telegraph com- 
pany, the particular act of negligence causing the breach consisted in a 
failure to deliver the message, or in delivering it altered, is immaterial. 
It broke the contract in either case, ipso facto, and the damages for the 
breach are dependent, not upon the particular act of negligence, but 
upon the terms of the contract. But where that act consisted in de- 
livering an altered message, it not only, ipso facto, broke the contract, but 
further, if it induced the receiver to act upon the message, it caused the 
principal a different loss. Now, as the principal cannot, in an action of 
contract, recover greater damages than will compensate him for the 
benefit that he would have derived through the performance of that 
contract, — through the delivery of the right message, — he cannot, in an 
action of contract, recover damages for the loss sustained through acting 
upon the wrong message. The damages for that loss are dependent, not 
upon the terms of the contract, but upon the particular act of negli- 
gence. The action for that loss is founded, not in contract, but in tort. 
See § 74, n. 



EIGHTS OP ACTION. 127 

it is under an obligation to contract with those who wish 
to employ it,^ or because it has contracted with a third 
person to communicate the message.^ They treat the 
delivery of a telegram which, owing to the negligence of 
the telegraph company, is false, as a misrepresentation, 
for which that company cannot, upon the rules of law 
applicable to misrepresentations generally, be liable. De- 
spite the unanimity with which the English decisions 
have been condemned in this country, it is difficult to 
controvert the principle upon which they rest. The gen- 
eral rule is, that the person to whom a false state- 
ment is made has no right of action for the injury that 
he sustains through acting upon that statement, unless 
the statement is false to the knowledge of the person 
making it. A telegraph company in delivering a mes- 
sage to a person simply represents to him that it con- 
tracted to deliver that message to him, with a certain 
other person and within a reasonable time. Now, if that 
representation is false, owing to the negligence of the 
telegraph company, it is evident that the company can- 
not, under the general rule, be responsible to the receiver 
of the message for the injury that he sustains through 
acting upon that message. The fact that a telegraph 
company can, by re-telegraphing or by other means, ascer- 
tain the correctness of the transmission of a message, 
does not, of course, make the delivery of a message, false 
in fact, but not false to the knowledge of the company 
at the time of the delivery, a fraudulent as distinguished 
from a careless misrepresentation.^ 

1 Play ford v, U. K. El. T. Co, 17 L. T. n. s. 243 ; 8. c. L. R. 4 Q. B. 706. 
Cf. Dickson v. Keuter's T. Co., 2 C. P. Div. 62 ; s. c. 3 C. P. Div. 1. 

a Playford v. U. K. El. T. Co., supra. 

« Cf. Rawlings r. Bell, 1 C. B. 961 ; Omrod o. Huth, 14 M. & W. 
651. 
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But whUe a telegraph company which delivers a negli- 
gently false message cannot, under the general rule, be 
responsible to the receiver for the injury that he sus- 
tains through acting upon that message, it is respon- 
sible to him, it has been urged, upon the principle that 
where one induces another to contract with him as the 
agent of a third person by an unqualified statement of 
his authority to act as such agent, he is answerable to 
the person who thus contracts for any damages which 
he may cause that person through the falsity of his 
statement.^ It is clear, however, that a telegraph com- 
pany cannot be responsible to the receiver of a message 
upon this principle, even in the limited set of cases in 
which the purport of the message delivered is an offer 
to contract.^ A telegraph company does not warrant 
that the message is what it purports to be. It does 
not hold itself out to the receiver as the agent of 
its employer to contract with him. It neither under- 
takes nor is employed to do anything more than de- 
liver a message ; it acts only as a forwarder. The 
purposes for which the electrical communication of a 
message is desired are to be effected, if at all, simply 
by the telegram itself. No contract exists between a 
telegraph company and the receiver of a message. No 
promise is made by the former ; no consideration moves 
from the latter. 

§ 73. In America, one who receives a telegram which, 
owing to the negligence of the telegraph company, is 
false, is invariably permitted to maintain an action 
against the telegraph company for the loss that he sus- 

1 CoUen V. Wrijrht, 7 E. & B. 801 ; s. c. 8 E. & B. 647 ; RandeU v. 
Trimen, 18 C. B. 786. 

2 Dickson v. Hauler's T. Co., 2 C. P. Div. 62; s. c. 3 C. P. Div. 1, 
ace. ; May v. W. U. T. Co., 112 Mass. 90, contra. 
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tains through acting upon that telegram. The Ameri- 
can courts have rested this right of action, in a single 
instance only ,^ upon the ground — already considered ^ — 
that the delivery of a negligently false message is a 
misrepresentation. They have rested it at times upon 
grounds — already considered^ — which, if soimd, are 
broad enough to support a right of action by the per- 
son to whom a message is directed but never delivered. 
Finally, they have rested it simply upon the ground that a 
telegraph company is liable to one who is injured through 
its negligence in the management of its business.* 

Diificult as it may be to evade the reasoning of the 
English courts, it is clear that the existence of this 
right of action is of great moment. The business of 
communicating intelligence by telegraph is of the utmost 
importance to the public. That it is so is suflSciently 
indicated by the action of the government in England in 
assuming the management of the telegraph, and by the 
decision of the Supreme Court of the United States, 
that the regulation of the telegraph, as an instrument 

1 May V. W. U. T. Co., nipra. 

a See § 72. 

» See §§ 66-69. 

* De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 647, 656 ; N. Y. & 
Wash. Pr. T. Co. v. Dryburg, 35 Penn. St. 298, 800; Harris v. W. U. T. 
Co., 9 Phil. 88; Bo wen v. L. E. T. Co. (Com. PI. Oh. 1863), 1 Am. L. 
Reg. 685 ; 8. c. Allen's Tel. Cas. 7 ; Rose v. U. S. T. Co., 8 Abb. Pr. Rep. 
v. 8. 408, 410 {semble). 

One who carelessly delivers a wrong medicine is responsible to the 
receiver for the injury that he sustains through taking that medicine 
(in the reasonable belief that it is the right one). Norton v. Sewall, 106 
Mass. 143 ; Thomas v. Winchester, 2 Selden, 397. 

It has been suggested by Mr. Justice Allen that a. telegraph company 
which carelessly delivers a false message is, upon the same principle, 
perhaps, responsible to the receiver for the injury that he sustains 
through acting upon that message (in the reasonable belief that it is 
correct). Allen's Tel. Cas. 455. 

9 



130 COMMUNICATION BT TfiLfSGBAPH. 

of commerce, is within the constitutional jurisdiction of 
Congress.^ The telegraph is important solely because 
it is an almost instantaneous means of communication. 
The purposes for which a telegraph company is employed 
are to influence the action of the person to whom the 
message is directed. The mere fact that a telegraph 
company is employed denotes the importance of his im- 
mediate action. To act immediately, he must act upon 
the telegram which he receives and trust to its correct- 
ness. It is clear that if a telegraph company is not 
responsible to the receiver of a negligently false mes- 
sage for the injury sustained through acting upon that 
message, one who receives a telegram will frequently 
delay action upon it until he can assure himself by other 
means of the correctness of that telegram. It is clear, 
also, that if a telegraph company is not responsible under 
such circumstances, it is freed from one of the greatest 
incentives to the exercise of that high degree of care 
and skill which it is called upon to exercise by the im- 
portance of its business. The English theory is, that 
the delivery of a telegram which, owing to the negli- 
gence of a telegraph company, is false, is simply a care- 
less misrepresentation. Admitting that this is the case, 
the business of telegraph companies — a business of the 
utmost importance to the public — consists entirely in 
making representations ; these representations are value- 
less unless they can be acted upon immediately. Under 
such circumstances, does not public policy dictate here 
an exception to the general rule that no action will lie 
for a careless misrepresentation, and compel a telegraph 
company to be liable for such a misrepresentation to one 

1 Pensacola T. Co. v. W. U. T. Co., 96 U. S. 1, 9, 10 ; W. U. T. Co. p. 
Texas, 106 U. S. 460, 464. Cf. W. U. T. Co. v. At & P«c. St. T. Ca, 
6 Nev. 102. 
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who sustains loss through acting upon it? It seems 
that the needs of society call for this exception. 

§ 74. Upon whatever ground it is rested, the right of 
the receiver of a telegram which, owing to the negligence 
of the telegraph company, is altered or in other respects 
untrue, to maintain an action against the telegraph com- 
pany for the loss which he sustains through acting upon 
that telegram, is conclusively settled in America. The 
question that next presents itself is whether the terms 
of the contract between the sender of a message and the 
telegraph company that he employs affect the rights of 
action hitherto considered. This question will be con- 
sidered in reference, in the first place, to actions of con- 
tract, in the second, to those of tort. 

Where the sender of a message acts, in contracting 
with the telegraph company, as the agent of the person 
to whom the message is directed, the latter, in an action 
upon the contract, — in an action for the deprivation of 
the benefit which he would have derived from the per- 
formance of the contract, — is bound by the valid terms 
of that contract. Where, although the sender of a mes-* 
sage acts in contracting with the telegraph company 
solely for himself, the person to whom the message is 
directed is permitted to sue for the deprivation of the 
benefit that he would have derived from the performance 
of the contract, he also is bound by the valid terms of 
that contract.^ The loss which he sustains is the depri- 
vation of a benefit wholly derivable from the performance 
of a contract. In suing for that loss, he can stand clearly 
in no better position than he would stand in if he himself 
had made the contract with the telegraph company ; he 

1 Aiken u. W. U. T. Co., 6 S. C. 368, 371; EUIb r. Am. T. Co., 
13 Allen, 226, 238. ace. ; Bell o. Dom. T. Co. (Super. Ct. Montr. 1880), 
25 L. C. J. 248; W. U. T. Co. v. Fenton, 52 Ind. 1 (sembU), contra. 
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cannot claim a right that the contract does not give 
him. 

Where, however, action is brought for the loss sus- 
tained through acting upon a telegram which, owing to 
the negligence of the company, was altered or in other 
respects untrue, the action, as frequently reiterated, is in 
tort, and is brought for a wholly different loss from that 
which the employer sustained through the non-perform- 
ance of the contract. The act of the company was, in 
fact, the cause of two entirely distinct losses, for each of 
which, in America, a right of action exists. Under such 
circumstances, it is clear that the receiver's right of 
action — a right of action for negligence — cannot be 
affected by any stipulation between the sender of the 
message and the telegraph company, exonerating the 
latter from liability for negligence.^ That stipulation, if 

1 De la Grange v. S. W. T. Co., 26 La. An. 883 ; Harris u. W. U. T. 
Co., 9 Phil. 88 ; N. Y. & Wash. Pr. T. Co. v. Dryburg, 35 Penn. St. 298; 
Bell V. Dom. T. Co. (Saper. Ct. Mont. 1880), 25 L. C. J. 248; De Rutte 
V. N. Y., Alb., & Buf. T. Co., 1 Daly, 647 ; Rose w. U. S. T. Co., 3 Abb. 
Pr. Rep. N. 8. 408,410 {dictum); Bigelow's Lead. Cas. on Torts, 624, 
ace. ; Ellis v. Am. T. Co., 13 Allen, 226, 238 ; Aiken u. W. U. T. Co., 6 S. C. 
358, 871, contra. The action in tlie last two cases, although distinctly for 
the tort, was based upon the contract. 

Where the relationship of principal and agent exists between the 
parties to a message, — the sender and the receiver, — and that message 
is altered by the telegraph company and acted upon by the receiver, the 
principal sustains the two entirely distinct losses that would ordinarily 
accrue singly to the parties to the message. Where this relationship 
exists between the parties to a message, courts are unanimous in hold- 
ing that a stipulation exonerating the telegraph company from negli- 
gence in the communication of that message applies, if valid at all, with 
equal force whether the action is brought for the iivjury sustained 
through being deprived of the benefit derivable from the performance of 
the contract for the communication of the message, — 'derivable, that 
is, from the delivery of the right message, — or for the injury sustained 
through acting upon the wrong message. Becker v. W. U. T. Co., 11 
Neb. 87 ; Tyler v, W. U. T. Co., 60 111. 421 ; s. c. 74 111. 168 ; Breese r. 
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effective at all, can be so only between the parties to it. 
A person cannot exonerate himself from liability to 

U. S. T. Co., 48 N. Y. 132 ; T. Co. v. Griswold, 87 Oh. 301 ; W. U. T. 
Co. V. Blandiard, 68 Ga. 299 ; White et al. v. W. U. T. Co., 6 Macrary 
103; Womack v. W. U. T. Co., 68 Tex. 176; Lassiter r. W. U. T. Co. 
(S. C. No. Car. 188:]). 18 Reporter, 90. 

The extent of the applicability of this stipulation will now be con- 
sidered. If one who employs a telegraph company is responsible to the 
receiver for the negligence of that company in delivering an altered 
message, a stipulation exonerating the company from liability for negli- 
gence, if valid, exonerates it from liability for any loss that it may 
negligently inflict upon its employer, — for the loss that he sustains 
through the non-delivery of the right message, and for the loss that he 
sustains tlirough his responsibility to the receiver upon the wrong mes- 
sage. Consequently, if the relationship of principal and agent exists 
between the parties to a message, and if the telegraph company em- 
ployed delivers a wrong message, a stipulation of this description ex- 
onerates the company from liability for the loss sustained through the 
non-delivery of the right message, and for the loss sustained through 
acting upon the wrong message. If, however, one who employs a tele- 
graph company is not responsible to the receiver for the negligence of 
that company in delivering an altered message, does this stipulation, in- 
effective, of course, where the relationship of principal and agent does 
not exist between the sender and the receiver, become effective where' 
that relationship does exist? 

Does it, where that relationship exists, cover the injury sustained 
through acting upon a message untrue as delivered? It would prob- 
ably be held to do so, as consonant with the intention of the parties to 
it But this answer is not wholly free from doubt. In connection with 
it the following suggestion might be made. The contract between a 
telegraph company and its employer is a contract to communicate a 
certain message. The stipulation embodied in the contract is a stipula- 
tion exonerating the company from negligence in the performance of 
that contract. A party can, under no circumstances, recover greater 
damages for a breach of contract than will compensate him for being 
deprived of the benefit which he would have derived from the perform- 
ance of that contract. Whether, in an action of contract against a tele- 
graph company, the particular act of negligence causing the breach 
consisted in a failure to duly deliver the message, or in delivering an 
altered message, is wholly immaterial. It broke the contract in either 
case ipso fado, and the damages for its breach are dependent, not upon 
the particnlar act of negligence, but upon the terms of the contract. If 
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another for tort, simply by contracting against that lia- 
bility with a third person. The receiver's right of action 
is wholly independent of the terms, or even of the exist- 
ence, of the contract between the company and the sender 
of the message. 

the negligence of the company consisted in delivering an altered mes- 
sage, the employer then had an immediate right of action in contract. 
If, further, that message was acted upon as delivered, the employer (the 
relationship of principal and agent existing between the parties to the 
message) suffered an entirely distinct loss. Now, if a person cannot in 
an action of contract, recover greater damages than will compensate 
him for being deprived of the benefit which he would have derived 
through the performance of that contract, it is difficult to see iiow this 
employer can recover, in an action of contract, damages for the injury 
sustained through acting upon the altered message. If the employer 
cannot recover for this loss upon the contract, it is difficult to see how 
the stipulation exonerating the telegraph company from negligence in 
the performance of that contract can affect the employer's right to sue 
for this loss. An example may make this matter clearer. A telegraph 
company contracts to communicate to the agent of its employer an order 
to buy ten shares of Western Union stock, and stipulates that it shall 
not be liable for negligence in the performance of that contract. The 
telegraph company, instead of delivering that order, negligently delivers 
an order to buy ten thousand shares of Union Pacific stock. Before the 
agent learns of the mistake, the market value of the former stock rises, 
that of the latter falls. Whether the message, as delivered, is or is not 
acted upon, the employer of the telegraph company does not become 
the possessor of the shares of Western Union at the time when he 
should have become their possessor if the company had performed its 
contract. The stipulation in the contract precludes him from recovering 
damages for being deprived of the benefit that he would have derived 
from the performance of the contract ; from the delivery, that is, of the 
order to buy the Western Union shares. If, however, the agent acts 
upon the message as delivered, the principal sustains an entirely difier- 
ent loss from that which he sustains through the failure to obtain the 
shares of Western Union. He becomes the possessor of ten thousand 
shares of Union Pacific stock, — shares which, in accordance with our 
assumption, decrease in value. Does the stipulation in the contract pre- 
clude him from recovering for this loss ? If it does, it extends beyond 
the contract in which it occurs; it applies not only to the injury from 
breach of contract, but to the tort. 
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§ 76. One who receives a telegram which, owing to 
the negligence of the telegraph company, is untrue, is 
entitled, in America, to maintain an action against that* 
company for the loss which he sustains through acting 
upon the telegram. His right of action is purely one in 
tort. Consequently, it can be defeated only by his con- 
tributory negligence. What is contributory negligence 
on his part ? This question will be considered, in the 
first place, where the receiver has no reasonable ground 
to suspect that the message is altered or in other re- 
spects untrue, and, in the second place, where he has 
reasonable ground to do so. 

Where the receiver of a message has no reason to sus- 
pect that the message is incorrect, his acting upon it 
without further assurance of its truth is not contributory 
negligence. A telegraph company usually delivers a 
true message, — a message which is in all respects what 
it purports to be. In the absence of anything to indicate 
the contrary, therefore, the presumption, in any case, is 
that the company has delivered a true message ; and the 
presumption is one upon which the receiver is justified 
in acting.^ 

1 Tyler v. W. U. T. Co., 60 HI 421, 433. See also American cases 
cited under § 71. 

In Passmore r. W. U. T. Co., 78 Penn. St. 238, it is held, it seems, 
that the employer of a telegraph company is guilty of contributory 
negligence in not ordering his message to be repeated. See also W. TJ. T. 
Co. t'. Nelll, 57 Tex. 283. If the term " contributory negligence " is used 
in its strictly legal sense, the case stands entirely alone. In none of the 
other decided cases has the fact that the employer did not order the 
message repeated been held to bar his right of action, as it would do were 
it contributory negligence on his part See W. U. T. Co. t\ Blanchard, 
68 Ga. 290 ; Baldwin v. U. S. T. Co., 64 Barb. 606 ; Tyler u. W. U. T. Co., 
60 111. 421; 8. c. 74 111. 168; W. U. T. Co. v. Shotter (S. C. Ga. 1884), 
18 Cent. L. J. 230. The true interpretation of the holding of the court 
is, probably, that one who, aware of the repeated-message regulation, 
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At the present day a telegraph company prints, usually, 
upon the blank forms upon which it writes out and de- 
livers messages, certain matter. It prints this matter 
with a view, it seems, to affect the right of the receiver 
of a negligently false message to maintain an action 
against the company for the loss sustained through act- 
ing upon that message. Now, as this right of action is 
purely one in tort, the printed matter affects nowise this 
right, save as it gives the receiver information which he 
is negligent in disregarding.^ This printed matter ac- 
quaints him usually with the fact that the sender of the 
message did not contract to have the message repeated, 
and did exonerate the company, by stipulation, from lia- 
bility for negligence. Assuming the validity of this 
stipulation, knowledge that the sender exonerated the 
company from liability for negligence is not knowledge 
that the company has in fact been negligent. Admitting, 
however, that that knowledge acquaints him with the 
fact that the company has not exercised probably the 
same degree of care and skill that it would have exer- 
cised if it had contracted to be liable in full to the sender, 
the receiver, in acting upon the message without further 
assurance of its truth, is not, despite this knowledge, 
guilty of contributory negligence. The sender of a 
message almost invariably contracts for the single trans- 
mission of his message, and exonerates the telegraph 
company from liability for negligence ; indeed, the com- 
pany refuses to contract except " on conditions limiting 
its liability." Under this contract, nevertheless, a mes- 

does DOt order his message repeated cannot recover from the company 
for a failure to correctly and with due speed delirer the message, ascrib- 
able to other causes than negligence, and that the mere proof of. an 
alteration in the message, as delivered, does not establish a prima fade 
case against the company. 

1 Harris v. W. U. T. Co., 9 Phil. 88. 
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sage is almost always correctly communicated ; and, if 
it is not, it usually discloses the fact upon its face. The 
presumption, therefore, is orerwhelmingly in favor of 
the correctness of a telegram which is apparently correct, 
and it is a presumption upon which the receiver is justi- 
fied in acting. 

The printed matter upon the blank form upon which a 
message is delivered at the place of destination acquaints 
the receiver usually with the fact that the telegraph com- 
pany will not be liable for a loss in any case in which 
claim for that loss is not presented in writing within 
sixty days after sending the message. As the receiver's 
right of action is purely one in tort, it is difficult to see 
how the telegraph company can arbitrarily compel a 
claim for loss to be made within any particular time. 
The general rule is that an action of tort can be brought, 
without other notice, at any period within the time al- 
lotted to it by the Statute of Limitations. If, however, 
the regulation is printed in such a manner as to clearly 
disclose the injustice to the telegraph company of a delay 
in presenting a claim, it gives the receiver information 
which might, perhaps, if not acted upon, be evidence of 
a fraudulent intention on his part. 

§ 76. Where one who receives a telegram has reason- 
able ground to suspect that the message is altered or in 
other respects untrue, he must, before acting upon it, 
assure himself, by repetition or by other means, of its cor- 
rectness. If without doing so he acts upon the telegram, 
which, as a matter of fact, is, owing to the negligence 
of the telegraph company, incorrect, he is guilty of 
contributory negligence defeating his right of action.^ 

1 Hart V. Dir. U. S. Cable Co., 86 N. Y. 683; W. U. T. Co. v. Neill, 
67 Tex. 288 ; Pe Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 547 
{semble). 
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It is wholly immaterial, of course, whether his knowl- 
edge of the probability of error is derived from an 
ambiguity upon the face of the message or from other 
sources. 

But one who receives a telegram, knowing that the 
words contained in it are not exactly the words which 
the company agreed to deliver to him, may nevertheless 
be justified, at times, in interpreting the telegram, and 
in acting upon it without further assurance of its truth. 
Whether he is justified in acting upon it depends upon 
whether he has reason to suspect the incorrectness which 
in reality causes him the loss. The fact that he knows 
of other errors in the message is material only as it af- 
fects the reasonableness of his reliance upon the truth 
of the damaging error. 

In De Rutte v. The New York, Albany, and Buffalo 
Telegraph Company,^ the message delivered to the com- 
pany for transmission read as follows: "Edward De 
Rutte, San Francisco. Buy for Callafden and Labourdette, 
bankers, a ship load of five to six hundred tons white 
wheat first quality, extreme limit twenty-two francs the 
hectolitre, landed at Bordeaux same conditions as the Mo- 
nod contract. Th. De Rutte." The message delivered to 
the plaintiff in San Francisco contained several errors : 
"Th. De Rutte" was altered to "Thos. De Rutte;" 
"Monod" to"monied;" "hectolitre" to "pretorlitiere;" 
and " twenty-two " to " twenty-five " francs. The plaintiff 
was not misled by the three former alterations, but was by 
the latter one, which was the price of wheat a hectolitre 
at the time. In an action to recover damages for the loss 
sustained through acting in reliance upon the truth of 
the ^ord " twenty-five," it was held that the plaintiff's 
knowledge of the other errors in the telegram did not 

1 1 Daly, 647. 
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constitute his acting upon that word, without .further 
assurance of its correctness, contributory negligence. 

§ 77. In an action against a telegraph company for the 
injury sustained through acting upon a message altered 
or in other respects untrue, as delivered, — in an action, 
that is, of tort, — the plaintiff must prove that the error 
in the message was due to the negligence of the company, 
that he acted upon the message as delivered to his detri- 
ment, and the extent of that detriment. In an action 
against a telegraph company for the injury sustained 
through acting upon an altered message, the plaintiff es- 
tablishes, jt^riTwa/acie, the negligence of the company by 
proving the difference between the message which the 
company agreed to deliver to him and that which it did 
deliver to him.^ Presumption of negligence arises upon 
such proof, because the delivery of an altered message by 

1 Bowen r. L. E. T. Co., 1 Am. L. Reg. 685 ; De la Grange », S. W. T. 
Co., 25 La. An. 385; Harris v. W. U. T. Co., 9 Phil. 88 ; De Rutte v. N. Y., 
Alb., & Buf. T. Co., 1 Daly, 547 ; Tyler v, W. U. T. Co., 60 111. 421 ; 8. o. 
74 111. 168; T. Co. v. Griswold, 87 Ohio St. 301 ; W. U. T. Co. v. Blanch- 
ard, 68 Ga. 299 ; Rittenhouse v. Ind. Line of Tel., 1 Daly, 474 ; s. c. 44 
N. Y. 263 ; Leonard v, N. Y., Alb., & Buf. T. Co., 41 N. Y. 544 ; Smith w. 
Ind. Line of Tel., reported in Allen's Tel. Cas. p. 662 ; Lowery v. W. U. T. 
Co., 60 N. Y. 198, 204 ; W. U. T. Co. v. Hope, 11 Brad. (111. App.) 289 ; 
Pinckney ». W. U. T. Co., 19 S. C. 71, ace, Cf. Turner v. Hawkeye T. Co., 
41 Iowa, 458, and Bank of N. O. v. W. U. T. Co., 27 La. An. 49. Aiken 
V. W. U. T. Co., 5 S. C. 358 ; Passmore v. W. U. T. Co., 78 Penn. St. 238 ; 
Ellis V. Am. T. Co., 13 Allen, 226; Breese v. U. S. T. Co., 48 N. Y. 132 ; 
Becker v, W. U. T. Co , 11 Neb. 87 ; Camp v. W. U. T. Co., 1 Mete. (Ky.) 
164 ; S weatland v. 111. & Miss. T. Co., 27 Iowa, 432 ; W. U. T. Co. v. Neill, 
57 Tex. 283 ; White et cd. v. W. U. T. Co., 5 Macrary, 103 ; Womack w. 
W. U. T. Co., 58 Tex. 176 ; W. U. T. Co. v. Catchpole (Tex. Ct. App. Civ. 
Cas.), White & Wilson, § 268, contra. 

In many of these cases the form of action, it will be noticed, is con- 
tract, — a form which is open to objection. See § 74, n., and § 71, n., 
on American cases. What establishes a prima facie case against a 
telegraph company for breach of contract has been considered elsewhere, 
f § 26, 53. 
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a telegraph company is, as a matter of fact, due usually 
to the negligence of that company. In an action against 
a telegraph company for the injury sustained through 
acting upon a message delivered after a delay, in the be- 
lief that it was delivered with due speed, the plaintiff 
would presumably establish, it seems, prima facie^ the 
negligence of the company by proving the time when the 
company should have delivered the message and the time 
when it did deliver it. An action of this nature has never 
been brought. A delayed message would usually disclose 
the delay on its face. 

It has never been decided whether, in an action 
against a telegraph company, the defendant must prove 
contributory negligence upon the part of the plaintiff, or 
the plaintiff must, besides showing negligence on the 
part of the defendant, show that he himself was in the 
exercise of due care in respect to the act causing the in- 
jury. The weight of authority, in actions generally, 
favors the view that a defendant must prove contributory 
negligence on the part of the plaintiff, — a view which, as 
contributory negligence is a bar to a recovery, would seem 
to be correct.^ 

§ 78. Where the relationship of principal and agent 
exists between two persons, one of whom employs a tele- 
graph company to communicq^te a message pertaining to 
that relationship, the agent is entitled to sue the com- 
pany in his own name in contract for a failure to deliver 
the right message, in case he is a party to the contract ; 
or in tort for the injury that he sustains through acting 
on a wrong message. His right to sue the company 
for the injury that he sustains through the negligence of 

1 2 Thompson on Negligence, 1175 ; Hutchinson on Camejps, §§ 802, 
803; Wharton on Negligence, §§ 423, 424. Cf. Baldwin w. U. S. T. Co., 
1 Lans. 126, ace. 
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the company has been considered in two cases. In one,^ 
the agent contracted with the telegraph company to com- 
municate a message. The due communication of that 
message would have effected a business transaction for 
the principal, and thereby would have entitled the agent 
to commissions. The telegraph company failed to de- 
liver the message. It was held that the agent could 
maintain an action against the company in his own 
name, and could recover under that action the loss sus- 
tained, by himself in the loss of commissions, and by the 
principal in the failure to effect the business transaction. 
In the other case,^ the principal contracted with the 
telegraph company for the communication to the agent 
of an order to sell a certain amount of merchandise. 
The company negligently delivered an order to sell a 
larger amount. The agent acted upon the order deliv- 
ered. It was held that as the agent could maintain an 
action against the principal for commissions for the 
work that he did in obeying the order delivered, he 
could not maintain an action against the company, for 
them. It will be noticed that the negligence of the 
company injured the agent, in the former case, in pre- 
venting him from becoming entitled to commissions 
from the principal, while it benefited him, in the latter 
case, in entitling him to larger commissions from the 
principal. The decision in the latter case, however, is 
open to objection. The telegraph company delivered an 
altered message to the agent. It thereby caused the 
agent to do a certain amount of work. It was admitted 
by the court that he could maintain an action against 
the principal for the commissions for that work. Ought 
he not to have been permitted to maintain an action 

1 U. S. T. Co. V. Gildersleve, 29 Md. 282. 

« Rose V, U. S. T. Co., 3 Abb. Pr. Rep. n. s. 408. 



142 COMMUNICATION BT TELEGRAPH. 

against the company for those commissions ? It seems 
so. One who receives a telegram which, owing to the 
negligence of the telegraph company, is altered or in 
other respects untrue, has a right of action against that 
company for the injury that he sustains through acting 
upon the telegram. That right of action is one in tort. 
Now, if a telegraph company is liable in tort for such a 
loss, it cannot absolve itself from that liability by plead- 
ing that the person upon whom it has inflicted the tort 
has a perfect remedy against another.^ 

§ 79. The wish to procure the electrical transmission 
of a message to a place which can be reached only by 
employing connecting telegraph companies is often felt. 
The contracts to effectuate that wish are considered else- 
where.2 The rights of action growing out of those con- 
tracts will now be stated. Where the first telegraph 
company contracts to deliver the message at the place 
of destination, the employer has a right of action against 
it, undoubtedly, for a breach of that contract, wholly 
irrespective of where the act causing that breach occurs.^ 
Moreover, where the contract is of this description the 
employer is, it seems, without right of action against a 
connecting company for a breach of that contract, even 
against the one which in fact causes the loss.^ He can- 



1 N. Y. & Wash. Pr. T. Co. v. Dryburg, 35 Penn. St 298, 308 j Strause 
V, W. U. T. Co., 8 Bias. 104 ; Story on Agency, § 309. 

a Chapter VI. 

» De Rutte v. N. Y., Alb., & Buf. T. Co., 1 Daly, 647. 

* Thurn v. Alta T. Co., 16 Cal. 472. 

The doctrine that, where a first carrier contracts to deliver goods 
at a place upon the ronte of a connecting carrier, the consignor of 
goods can, under no circumstances, maintain an action against the con- 
necting carrier for loss, is a doctrine that has never been adopted in 
this country, save in the State of Georgia. Lawson's Contracts of Car- 
riers, § 241. This doctrine, long established in England, has lately been 
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not sue that connecting company in trover, for trover 
does not lie for intelligence. He cannot sue it in con- 
tract, for if the first company contracted to deliver the 
message at the place of destination and to be liable 
throughout, it could not have acted as the agent of the 
sender of the message in contracting with the connect- 
ing company. K the first company contracting to de- 
liver the message at the place of destination is treated 
as the agent of its employer in contracting with the con- 
necting company, it is certainly in an anomalous posi- 
tion ; smce it is liable to its principal for the fault of a 
connecting company which it is directed by the principal 
to employ.^ 

Where the first telegraph company contracted to de- 
liver the message at the place of destination, it has a 
right of action for the damages that it has been com- 
pelled to pay to its employer for a breach of that con- 
tract, against the connecting company causing the loss, 
and against that company only.^ 

Where the first telegraph company contracts to deliver 
the message to a connecting company, and contracts for 
the further transmission of that message either, as the 
agent of the connecting company, with the sender or, as 
the agent of the sender, with the connecting company, 
the sender has a right of action in contract against the 
company causing the loss, and against that company 
only. Where the first telegraph company contracts to 
deliver the message to a connecting company and to 
contract, as the agent of the sender, with the connect- 

overruled there. Foulton v. Met. Diet. Ry. Co., L. R. 5 C. P. Div. 157 ; 
Hooper v. L. & N. W. Ry. Co., 43 L. T. n. s. 570, overruIiDg Mytton v. 
Mid. Ry. Co., 4 H. & N. 615. 

1 Baldwin v. U. S. T. Co., 1 Lans. 125, 180. 

« Cf. C. & N. W. Ry. Co. v. N. L. Packet Co., 70 lU. 218. 
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ing company for the further transmission of the message, 
it is entitled to sue, in its own name, the connecting 
company for. a refusal to contract.^ 

1 U. S. T. Co. V. W. U. T. Co., 66 Barb. 46. Cf. the principle of 
this decision with that of U. S. T. Co. v. Gildersleye, 29 Md. 232. 



1 
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CHAPTER Vm. 

DAMAGES IN ACTIONS AGAINST TELEGRAPH COMPANIES. 

§ 80. The term " elamages " has been defined as the pecu- 
niary satisfaction which a plaintiff may obtain by success 
in an action.^ The almost universal rule is that a right 
of action arises whenever a legal right is infringed, and 
that a right to damages is the inevitable consequence of 
proof of such infringement. In conformity with this 
rule, the fact that the act of infringement was not in 
reality injurious, or was even, as a matter of fact, bene- 
ficial, is wholly immaterial in determining the right to 
damages, however important it may be in determining 
to what they amount. The right to damages is depend- 
ent upon the act itself, not upon its consequences.^ 

At common law, the jury determines the amolmt of 
money recoverable as damages for the infringement of a 
legal right ; in doing so, it is governed by rules of more 
or less strictness. The general rule is that damages are 
in the nature of a compensation. Generally, therefore, 
a plaintiff can recover, at the utmost, only damages co- 
extensive with his loss. Consequently, where the act 

1 Wood's Afayoe on Damages, § 1. 

2 Hibbard v. W. U. T. Co., 33 Wis. 658. The plaintiff in this case 
recovered nominal damages for a breach of contract, although he was 
materially benefited hy it. Sutherland on Damages, 2, 9 ; Sedgwick on 
Damages (7th ed.), ch. ii. ; Wood's Mayne on Damages, §§ 5, 6. 

10 
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of infringement did not in reality injure him, or is not 
shown to have done so, the damages which he can re- 
cover are simply nominal.^ But because a plaintiff 
cannot recover, as a rule, an amount greater than is 
coextensive with his loss, it does not follow that he can 
always recover an amount exactly coextensive with it. 
The damages recoverable in actions of tort and of con- 
tract must fall within the legal rules for their measure- 
ment.- In an action of tort, the damages which a 
plaintiff can recover are in satisfaction of the natural 
and proximate consequence of the defendant's act ; are 
in satisfaction, in other words, of the loss that might 
reasonably have been expected under the particular cir- 
cumstances to be the result of the defendant's act.^ In 
an action for a tort committed with a malicious motive, 
however, the plaintiff can recover, as a rule, punitive 
damages.^ In an action of contract, the damages which 
a plaintiff can recover are in satisfaction of the loss that 
might reasonably have been contemplated as the natural 
and proximate result of a breach of the contract, con- 
templated either through the knowledge ordinarily or 
naturally derivable from such a contract, or through the 
extrinsic or special knowledge of its parties. In an 
action for a breach of contract committed with a mali- 
cious motive, the plaintiff cannot recover, as a rule, 

1 Kinghorne v. Mont. T. Co., 18 U. C. Q. B. 60; Parks v. Alta Cal. T. 
Co., 13 Cal. 422 ; Candee ». W. U. T. Co., 34 Wis. 471 ; Barnesville Bank 
V. W. U. T. Co., 30 Oh. St. 555 ; Doughtery v. Am. T. Co. (S. C. Ala. 
1884), 18 Cent. L. J. 428. 

^ Sutherland on Damages, 21. 

» In Davis v. W. U. T. Co., 1 Cine Super. Ct. Reporter, 100, s. c. 
Allen's Tel. Cas. 568, the action was in tort for the injary sustained 
through a wilful refusal on the part of the defendant to fairly and 
impartially serve the plaintiff. In support of the text generally, see 
W. U. T. Co. V. Eyser, 91 U. S. 495, n. 
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punitive damages.^ Neither in an action of tort nor iu 
one of contract can a party recover damages for mental 
angui3h alone : he can recover such damages, in conso- 
nance with the foregoing rules, at least only where he is 
entitled to recover some damages on another ground.^ 

The rule for the assessment of damages in actions of 
contract needs, it seems, fuller statement. It is laid 
down in Hadley v. Baxendale,^ the leading English case 
upon this subject and one invariably cited with approval 
in America, as follows : " Where two parties have made 
a contract which one of them has broken, the damages 
which the other party ought to receive in respect of such 
breach of contract should be such as may fairly and 

1 Wood's Mayne on Damages, §§ 45, 48, ace. Cf. G., C, & S. F. Ry. 
Co. V. Levy, 59 Tex. 642, 547, contra, 

3 Wood's Mayne on Damages (Ist Am. ed.), § 54, n. 

Where a telegraph company contracts to communicate a message 
with one who in making the contract acts for himself, and not as 
the agent of, or to benefit, the person addressed, the latter has no right 
of action for the mental suffering — however cleariy it may be dis- 
closed upon the face of the message — which he sustains through a delay 
in the delivery of the message. G., C, & S. F. Ry. Co. i;. I^vy, 59 Tex. 
563, in which the message read as follows : " Betty and Baby died. 
Come to Cleburne, to-night train, to my help." Where a telegraph com- 
pany contracts to communicate a message with one who makes the con- 
tract simply to benefit the person to whom the message is addressed, the 
latter, in certain States at least, has a right of action for the breach of 
that contract, and, as incident to the nominal damages to which he is 
entitled under that action, can recover, it is held, damages for the men- 
tal anguish which he sustains through that breach. So Relle v. W. U. 
T. Co., 56 Tex. 308, in which the messjfge read : " Your mother is dead ; 
come on night train." Cf. Logan v, W. U. T. Co., 84 111. 468 {semble) ; 
G., C, & S. F. Ry , Co. r. Levy, 59 Tex. 543, ace. ; Russel v. W. U. T. Co. 
(S. C. Dak. 1884), 19 N. W. Rep. 408, contra, upon the ground that dam- 
ages for mental anguish cannot be recovered for a breach of contract, 
except for the breach of a marriage contract; that they can be recov- 
ered only in an action for a tort when the plaintiff has sustained some 
corporal or personal iivjury. 

< 9 Exch. 841, 864. See Wood's Mayne on Damages, § 14. 
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reasonably be considered either arising naturally, i.e. 
according to the usual course of things, from such 
breach of contract itself, or such as may reasonably be 
supposed to have been in the contemplation of both 
parties, at the time they made the contract, as the prob- 
able result of the breach of it. Now, if the special cir- 
cumstances under which the contract was actually made 
were communicated by the plaintiffs to the defendants, 
and thus known to both parties, the damages resulting 
from the breach of such a contract, which they would 
reasonably contemplate, would be the amount of injury 
which would ordinarily follow from a breach of contract 
under these special circumstances so known and com- 
municated.^ But, on the other hand, if these special 
circumstances were wholly unknown to the party break- 
ing the contract, he, at the most, could only be supposed 
to have had in his contemplation the amount of injury 
which would arise generally, and in the great multitude 
of cases not affected by any special circumstances, from 
such a breach of contract. For, had the special circum- 
stances been known, the parties might have specially 
provided for the breach of contract by special terms as 
to the damages in that case ; and of this advantage it 
would be very unjust to deprive them." In Griffin v. 
Colver,2 a leading American case upon this subject, Mr. 
Justice Selden states the rule as follows : " The broad 
general rule in such cases is that the party injured is 
entitled to recover all his 'damages, including gains pre- 
vented as well as losses sustained ; and this rule is sub- 

1 The rule in England at the present day is narrower than this rule. 
The damages recoverable for a breach of contract must have been not 
only contemplated when the contract was made, but incorporated into 
the contract then. Home v. Mid. Ry. Co., L. R. 7 C. P. 683 ; 8. c. 8 C. P. 
131 ; Wood's Mayne on Damages, §§ 86-42. 

i 16 N. y. 489, 498. 
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ject to but two conditions, — the damages must be such 
as may fairly be supposed to have entered into the con- 
templation of the parties when they made the contract, 
that is, must be such as might naturally be expected to 
follow its violation ; and they must be certain, both in 
their nature and in respect to the cause from which they 
proceed." 

§ 81. While the courts have held, almost always, that 
the rules which govern the assessment of damages in 
actions of tort and of contract generally are equally 
applicable in actions for losses sustained through the 
negligence of telegraph companies,^ they have differed 

1 True V. Lit T. Co., 60 Me. 9 ; Bartlett v, W. U. T. Co., 62 Me. 209 ; 
Squire v. W. U. T. Co., 98 Mass. 232 ; T. Co. v, Griswold, 37 Oh. 301 ; 
ffibbard v. W. U. T. Co., 33 Wis. 658 ; Candee v. W. U. T. Co., 34 Wis. 
471 ; Beaupre' v, F. & A. T. Co., 21 Minn. 166 ; Mackay v. W. U. T. Co., 
16 Nev. 222 ; Baldwin v. U. S. T. Co., 45 N. Y. 744 ; Leonard v. N. Y., 
Alb., & Buf. T. Co., 41 N. Y. 544 ; Landsberger v. Magn. T. Co., 32 Barb. 
530 ; U. S. T. Co. v. Wenger, 56 Penn. 262 ; U. S. T. Co. v. Gildersleve, 
29 Md. 282; Sanders v. Stuart, 1 C. P. Div. 326 ; Lane v. Mont. T. Co., 
7 U. C. C. P. 23 ; Kinghorne v. Mont. T. Co., 18 U. C. Q. B. 60 ; W. U. 
T. Co. V, Graham, 1 Col. 280 ; Daniel v. W. U. T. Co., 61 Tex. 452, ace; 
Doughtery v. Am. T. Co. (S. C. Ala. 1884), 18 Cent. L. J. 428 ; Ritten- 
house V. Ind. Line of Tel., 1 Daly, 474 ; 8. c. 44 N. Y. 263 ; Bowen v. L. E. 
T. Co. (Com. PI. Oh. 1853), 1 Am. L. Reg. 685; Strasburger v, W. U. T. 
Co. (Super. Ct. N. Y. 1867), Allen's Tel. Cas. 661 ; W. U. T. Co. v. 
Weiting (Tex. Ct. App., CIt. Cas.), White & Wilson, § 801 (semble), 
contra. 

The rule, as laid down in certiun courts, approving of Hadley v. Bnx- 
endale, 9 Exch. 341, is open, it seems, to objection. Thus, in Leonard v. 
N. Y., Alb., & Buf. T. Co., supra, it is laid down in the following words : 
"... A party is liable for all the direct damages which both parties to 
the contract would have contemplated as flowing from its breach, if 
at the time they entered into it they had bestowed proper attention upon 
the subject and had been fully informed of the facts." It is not true 
that a party is liable in damages for a greater loss than he might rea- 
sonably have contemplated as the natural and proximate consequence of 
his breach of contract simply from the fact that he might have been in- 
formed of that loss, or of facts from which he might have contemplated 
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widely in interpreting and applying these rules, — a dif- 
ference ascribable to the anomalous attitude of a tele- 
graph company toward the parties to a message. A 
telegraph company is simply a go-between. It is em- 
ployed merely to communicate a message. So far as 
the purposes for which that communication is desired 
are concerned, it need not understand the message. 
The parties to the message, alone, need understand it. 
Now the parties to a message possess, as a rule, other 
knowledge of its meaning than its face discloses. It 
often happens, consequently, even where there is no wish 
to conceal the meaning, that a message — perhaps of 
the utmost importance — is framed in words which, 
while perfectly clear and explicit to the parties, are at 
least partly, if not wholly, unintelligible to the telegraph 
company. In cases of this description the company can- 
not possibly know from the face of the message that it 
receives the actual loss that it may cause the sender if 
it should break its contract; or, from the face of the 
message that it delivers, the actual loss that it may 
cause the receiver if it has altered the message. Yet, 
in cases of this description, the company knows that the 
message is intelligible to its parties, and that its due and 
correct delivery may be of great importance. Indeed, 
entire ignorance of the meaning of a message, and con- 
sequently of the amount of loss likely to ensue from a 
failure to deliver it duly and correctly, apprises a tele 
graph company that that amount is as likely to be large 
as small. 

§ 82. The damages recoverable from a telegraph com- 
pany for a breach of contract, that is, for the failure to 

it. Cf. the application of the rule in W. U. T. Co. ». Reynolds, 77 Va. 
173, and in W. U. T. Co. v. Bertram (Tex. Ct. App., Civ. Cas.), Wliite & 
Veilson, § 1152. 
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deliver a message duly and correctly, will now be consid- 
ered. The aetucd injury which the employer of a telegraph 
company sustains through a breach of the contract to 
communicate his message is the failure to obtain the 
benefit that he would have obtained, or, in other words, 
the failure to occupy the position that he would have 
occupied, through the due communication of his message. 
Now, the damages recoverable for a breach of contract 
are never greater than the actual loss sustained. Sub- 
ject to this rule, they are in satisfaction of the loss that 
might reasonably have been expected as tlie natural and 
proximate consequence of a breach, or, in other words, 
they are in compensation for the failure to obtain the 
position or benefit that might reasonably have been con- 
templated 'by the parties to the contract as the natural 
and proximate consequence of performance.^ To entitle 
its employer to recover damages from a telegraph Com- 
pany for the failure to occupy the position thai he would 
have occupied through the performance of the contract 
between them, it is not necessary that they should have 
contemplated that position as the certain result of per- 
formance; it is only necessary that they should have 
contemplated it as the natural or probable result thereof .^ 

1 But its employer cannot recover from & telegraph company dam- 
ages for the failure to deliver a message for an illegal purpose, ^ for 
instance, a message for the fulfilment of a gambling contract ; he was 
under no legal obligation to fulfil that contract. Melchert v. A, U. T. Co. 
(C. C. D. Iowa, 1882), 11 Fed. Rep. 193, ace; W. U. T. Co. v. Blanchard, 
68 Ga. 299, contra. In the latter case, action was brought for the injury 
sustained through acting upon an altered message of illegal purport. Cf . 
Rogers v. W. U. T. Co., 78 Ind. 669. 

2 Parks V, Alta Cal. T. Co., 13 Cal. 422 ; Bryant v. Am. T. Co., 1 Daly, 
676; True v. Int. T. Co., 60 Me. 9; Beaupr^ v. P. & A. T. Co., 21 Minn. 
166. See cases cited under following sections, ace. Kinghome v. Mont. 
T. Co., 18 U. C. Q. B. 00 ; W. U. T. Co. v. Connelly (Tex. Ct. App. 1884), 
8 Tex. L. Rev. 164, cmtra. Cf. MeColl v. W. U. T. Co., 12 J. & Sp. 487; 
Baldwin v. U. S. T. Co., 46 N. Y. 744. 
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Indeed, wherever the attainment of that position is 
dependent, as it usually is, upon the performance of an 
act in furtherance of the tenor of the despatch by the 
person addressed, a contingency — the action of that 
person — must necessarily exist at the time of the forma- 
tion of the contract. If the contingency was within the 
contemplation of the parties to the contract, the fact that 
it was or would have been solved in such a manner as 
to have enabled him to attain that position is simply 
matter for the employer to prove. 

§ 83. The knowledge that a telegraph company, in 
contracting to communicate a message, might reason- 
ably have of the loss likely to ensue from a breach of 
that contract is derived either from the face of the mes- 
sage itself, or, extrinsically, from informatioii imparted 
by the sender. These two sources of knowledge, from 
which the ability to contemplate flows as a necessary 
consequence, will be treated separately and in order. 

§ 84. A class of cases presents itself in which the 
message which the telegraph company contracts to com- 
municate discloses upon its face the exact position which 
the employer will probably occupy through the perform- 
ance of the contract, and also the exact loss, or all the 
material data for the immediate determination of the 
exact loss, which the employer, will probably sustain 
through a breach. The damages recoverable for the 
breach of a contract to communicate a message of this 
description are such as will indemnify the employer for 
the exact loss that he sustained.^ In Parks v, Alta 

1 Parks V. Alta Cal. T. Co.. 13 Cal. 422 ; Bryant r. Am. T. Co., 1 Daly, 
576 ; Spragae v. W. U. T. Co., 6 Daly, 200. The same principle has been 
applied in actions (in tort) for the injury sustained through acting upon a 
message, untrue as delivered, containing a disclosure of a similar nature. 
See § 05. 



DAMAGES. 153 

California Telegraph Company the message which the 
defendant contracted to deliver read as follows : " Due 
1800 ; attach if you can find property. . . ." The deliv- 
ery of the message was delayed, and the debt was lost. 
The court held that if the plaintiff could prove that the 
person to whom the despatch was addressed could and 
would have effected in his favor an attachment to that 
amount, if the company had performed its contract, the 
natural and proximate consequence of the breach would 
be the loss of the debt.^ 

§ 85. A class of cases now presents itself in which 
the message which the telegraph company contracts 
to communicate discloses upon its face the exact posi- 
tion which the employer will probably attain through 
the performance of the contract ; but a class in which 
the loss which the employer will probably sustain 
through a failure to occupy that position cannot be 
exactly calculated at the time the contract is made. A 
loss cannot possibly be calculated, then, whenever it is 
dependent upon an uncertain future event. The dam- 
ages recoverable for the breach of a contract to commu- 
nicate a message of this description are such as will 
indemnify the employer for the failure to obtain the posi- 
tion disclosed ; for the loss — where the message related 
to marketable matter — that he sustained, or would have 
sustained, in placing himself, within a reasonable time 
after notice of the breach, in the position in which, in 
the contemplation of both parties, he would have been 
through the due performance of the contract.^ 

^ The plaintiff in such a case is not bound to exhaast his legal rem- 
edy against his debtor by the recovery of a judgment and the issuing of 
an execution before bringing an action against the company for breach 
of contract. Bryant v. Am. T. Co., supra ; Parks r. Alta Cal. T. Co., supra. 
Cf. Strause v, W. U. T. Co., 8 Biss. 104. 

« Bimey v, N. Y. & Wash. Pr. T. Co., 18 Md. 341, in which the mea- 
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The distinction between the present and the previous 
class of cases does not turn upon any difference in the 
knowledge on the part of the telegraph company of the 
exact position that the employer is likely to occupy 
through the performance of the contract between them : 
it turns only upon the difference in the knowledge, at the 
time the contract is made, of the material factors for 
the determination of the exact loss which the employer 
may sustain through a failure to obtain that position. 
This distinction is immaterial in determining the dam* 
ages within the contemplation of the parties. In both 
classes of cases damages are assessed to indemnify the 
plaintiff for the failure to obtain the position disclosed. 

The cases falling within this class are chiefly cases 
in which the message which the company contracted to 
communicate disclosed upon its face an order to buy 
or to sell either a certain amount of a specified kind of 
merchandise, or a certain number of shares of a speci- 
fied stock. In contracts of this description the telegraph 
company, as well as its employer, knows exactly the 
position that the latter will probably occupy through 
the performance of the contract. It knows that the 
receiver of the message will probably buy or sell on 
behalf of the sender the amount of the order. It knows 
that if it should break its contract and therebv cause 

sage disclosed an order to buy one hundred shares of N. Y. C. Rd. Co. 
stock ; IT. S. T. Co. v, Wenger, 65 Pena St. 262, in wliich tlie message 
read as follows: "Bny (60) fifty Northwestern — fifty (60) Prairie du 
Chieni limit (46) forty-five;" Bartlett v. W. U. T. Co., 62 Me. 209, in 
which the message read, " Sliip us 10,000 bushels choice number 2 high 
mixed com." The same principle has been applied in actions (in tort) 
for the injury sustained through acting upon an altered message con- 
taining a disclosure of a similar nature. See § 96. The rule in the text 
amounts to an allowance of contemplated profits. Sedgwick on Dam- 
ages, vol. i. p. 116, vol. ii. pp. 128, 129 ; Wood's Mayne on Damages, 
§§ 56, 67. 
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the employer a loss, that loss would be the difference in 
the market value of the merchandise or stocks at the 
time when the contract should have been performed 
and the time when the agent actually received the order, 
including, of course, at both of these periods a reasonable 
time for the agent to act thereon. Aware of the exact 
position that the employer will probably occupy through 
the performance of the contract, the telegraph company 
can contemplate that the damages flowing from a breach 
will be the difference at the two times in the market 
value of the unit of measurement of the subject-matter 
of the order jnultiplied by the number of units disclosed 
in the message. 

§ 86. A class of cases now presents itself in which 
the message which the telegraph company contracts to 
communicate does not disclose with exactness the posi- 
tion that the employer will probably occupy through the 
performance of the contract, but does disclose that that 
position is of a certain nature, and that the employer may 
sustain pecuniary loss to an indefinite amount through 
a breach. The damages recoverable for the breach of a 
contract to communicate a message of this description 
are such as will indemnify the employer for the loss that 
he sustained, or would have sustained, in placing himself, 
within a reasonable time after notice of the breach, in 
the exact position in which he would have been through 
tlie performance of the contract.^ 

1 True V. Int T. Co., 60 Me. 9 ; W. U. T. Co. v. Fontaine, 68 Ga. 438 ; 
Squire v. W. U. T. Co., 98 Mass. 232 ; Manville v. W. U. T. Co., 37 Iowa, 
214 ; W. U. T. Co. v. Graham, 1 Col. 230 ; Strasburger v. W. U. T. Co. 
(Super. Ct N. Y. 1867), Allen's Tel. Cas. 661 ; W. U. T. Co. v. Hopkins, 
49 Ind. 223; Reliance Lumber Co. v. W. U. T. Co., 58 Tex. 394 (as to tlie 
first item of damages) ; Lockwood v. Ind. Line of T. Co. (Com. PI. N. Y. 
1865), 2 Am. L. Rev. 618; W. U. T. Co. v, Bertram (Tex. Ct. App., Civ. 
Cas. 1881), White & Wilson, § 1152; Hibbard v. W. U. T. Co., 83 Wis. 
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The distinction between the previous and the present 
class of cases is the distinction between a disclosure of 
the exact position that the employer of the telegraph 
company will probably occupy through the performance 
of the contract, and a disclosure broad enough in its 
terms to include that position among others of a similar 
nature. This distinction has rarely been considered by 
courts in determining the damages within the contem- 
plation of the parties. In both classes of cases, damages 
are assessed to indemnify the plaintiff for the failure to 
obtain the exact position that he would have obtained 
through the performance of the contract. 

The cases falling within this class cannot be definitely 
sub-classified. They are chiefly, perhaps, of two kinds. 
One kind consists of cases in which the message which 
the telegraph company contracted to communicate dis- 
closed upon its face an order to buy or to sell a certain 
amount of an unspecified kind of stocks, merchandise, or 
other marketable matter. The distinction between the 
disclosure in the cases considered in the previous sec- 
tion and that in these cases is the distinction between a 
disclosure of the name of the subject-matter of the order 
and a disclosure simply that that subject-matter is some- 
thing likely to fluctuate in value. This distinction is 
held to be immaterial.^ The other kind of cases falling 

668; W, U. T. Co. v, Weiting (Tex. Ct App., Civ. Cas.), White & Wil- 
son, § 801, ace. The same principle has been applied in actions (in 
tort) for the injury sustained through acting upon an altered message 
containing a disclosure of a similar nature. T. Co. v. Griswold, 87 Oh. 
801 ; W. U. T. Co. v. Blanchard, 68 Ga. 299 ; Bowen v. L. E. T. Co. (Cora. 
PI. Oh. 1863), Allen's Tel. Cas. 7. See § 96. Stevenson v. Mont. T. Co. 
16 U. C. Q. B. 630; Beaupr^ ». P. & A. T. Co., 21 Minn. 166; McColl v, 
W. U. T. Co., 12 J. & Sp. 487 ; Booz v. W. U. T. Co., 7 Abbott's N. C. 
161, contra, 

1 True V, Int. T. Co., 60 Me. 9, in which the message read, '* Ship 
cargo named at ninety, if you can secure freight at ten." Cf. W. U. T. 
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within this class consists of cases in which the message 
which the telegraph company contracted to communicate 

Co. V. Fontaine, 68 Ga. 433, in which the despatch read, '' Exercise your 
own discretion as regards covering December contract ; " W. U. T. Co. 
V. Bertram (Tex. Ct. App., Civ. Cas.), White & Wilson, § 1162, in which 
the message read, "Cancel order given Maillet yesterday." See Hib- 
bard v. W. U. T. Co., dS Wis. 658, ace. Cf. § 96, n., ace. ; Stevenson v. 
Mont T. Co., 16 U. C. Q. B. 630, in which the message read, "Am dis- 
posed to realize — sell 1,600 barrels ; " Beaupr^ t;.P. & A. T. Co., 21 Minn. 
166, in which the message read, "Will take 200, extra mess, price 
named," contra. See Booz v. W. U. T. Co., 7 Abbott's N. C. 161, con- 
tra. It may perhaps be questioned whether the message in Beaupr^ v. 
P. & A. T. Co., aupra^ does not sufficiently specify tlie subject-matter of 
the order (pork), as well as disclose the fact that it is likely to fluctuate 
in value. If it does, the case is opposed to the cases cited under the 
previous section. 

The doctrine established by the minority of the cases cited in this note, 
although judicious perhaps, is exceptionable on strict legal principles. 
The distinction between the knowledge of the company in the cases con- 
sidered in the previous section and that of the company in the present 
cases is the distinction between a knowledge of the name of the subject- 
matter of the order and a knowledge that that subject-matter is simply 
something likely to fluctuate in value. It is, in other words, the distinc- 
tion between an ability to contemplate tlie fluctuations of a particular 
kind of stock or merchandise, and an ability to contemplate the fluc- 
tuations of all marketable matter. Is this distinction material? It is 
true that the loss is in both sets of cases the amount of the subject- 
matter of the order multiplied by the difference between the market 
value of the unit of measurement of the subject-matter of the order at 
the time when the correct order should have been delivered, and the 
market value of that unit at the time when the correct order is actually 
delivered. It is true, also, tliat .while the difference in the market value 
of the subjec^matter of the order at these two times is a material factor 
in the calculation of damages, the market value, as such, of that subject- 
matter is not a material factor in that calculation. Upon these admis- 
sions, it may be urged that, as it is unnecessary 'for the message to 
disclose the market value of the subject-matter of the order if only it 
discloses that that subject-matter is likely to fluctuate in value, it must 
be equally unnecessary for the message to name the subject-matter of 
the order if also it only discloses that that subject-matter is likely to 
fluctuate in value. But this argument is, it seems, unsound. The in- 
numerable kinds of marketable matter vary greatly among themselves 



i 
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disclosed upon its face an order to buy or to sell an 
unspecified amount of a certain kind of stocks, mer- 
chandise, or other marketable matter. The distinction 
between the disclosure in the cases considered in the 



in their likeliliood to fluctuate in yalue ; moreoyer, while one kind in- 
creases another may decrease in value. A telegraph company, know- 
ing simply that the subject-matter of the order is something likely to 
fluctuate in value, contemplates the fluctuations of one kind of market- 
able matter as much as those of another. It does, not contemplate the 
fluctuations of the stock or merchandise actually ordered any more than 
it contemplates the fluctuations of some stock or merchandise which, as 
subsequently ascertained, fluctuated in such a way that, if the message 
had related to it, the employer would have been benefited instead of 
being injured by the company's breach of contract. Clearly a telegraph 
company cannot reasonably contemplate, out of the fluctuations of all 
marketable matter, the fluctuation of the one actually ordered. Clearly 
it cannot reasonably contemplate any particular position or benefit as 
the one likely to ensue from the performance of its contract. But where 
a telegraph company breaks its contract, it must, in accordance with the 
general rule, indemnify its employer only for the failure to obtain the 
position or benefit that it might reasonably have contemplated as likely 
to ensue from the performance of its contract. Now, as a telegraph com- 
pany cannot reasonably contemplate, in this class of cases, any position 
or benefit as the one likely to ensue from performance, it ought strictly 
to be liable for a breach only in nominal damages. In True v. Int. T. 
Co., suprOy the message which the company contracted to communicate 
read, so far as it is material, as follows : " Ship cargo named . . .*' The 
company failed to deliver the message. As a matter of fact the cargo 
was a cargo of com, and com rose in value. The plaintiff recovered 
the same damages that he would have recovered if the subject-matter 
of the cargo (com) had been specified. Upon what ground, however, 
did the company contemplate that the matter likely to fluctuate in 
value was corn, rather than that it was something which, as subse- 
quently ascertained, rose more or less than corn, remained stationary, 
or decreased in value? 

The cases cited under this section, which cannot be classed with the 
cases considered in this note, or with those considered in the next one, 
are cases in which the messages disclose even less their real meaning, — 
in which they disclose simply the fact that they relate to a business 
transaction. These cases, therefore, are even more open to objections 
than the cases cited under this note and under the next one are. 
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previous section and that in the present cases is the dis- 
tinction between an exact and an indefinite disclosure of 
the amount of the order. This distinction is held to 
be immaterial.^ 

^ Squire i^. W. U. T. Co.» 08 Mass. 232, in which the message read, 
"Will take your hogs at your ofEer ...;*' ManWUe r. W. U. T. Ca, 37 
Iowa, 214, in which the message read, ** Ship your hogM at once ; ** True 
V. Int. T. Co., 60 Me. 0, ip which the message read, *' Ship cargo named 
at ninety, if you can secure freight at ten . . . ; " W. U. T. Co. v. Gra- 
ham, 1 Col. 230, in which the message read, '* Ship oil as soon as pos- 
sible, at very best rates you can ; " Strasburger v. W. U. T. Co. ( Super. Ct. 
N. T. 1867), Allen's Tel. Cas. 661, in which the message read, " Sell silver 
lepines for ^10.00; also others for less." See also Lockwood v. Ind. Line 
of T. Co. (Com. PL N. Y. 1865), 2 Am. L. Rev. 618 ; W. U. T. Co. v. Hop- 
kins, 49 Ind. 223; W. U. T. Co. i;. Bertram (Tex. Ct App., Civ. Cas.), 
White & Wilson, § 1152 ; Reliance Lumber Co. v. W. U. T. Co., 58 Tex. 
394 (as to the first item of damages). Cf. § 96, n., ace. ; McColl v. W. U. 
T. Co., 12 J. & Sp. 487, in which the message read, " Can close Valkyria 
and Othere 22.20 net Montreal. Answer immediately," contra. 

The doctrine established by the majority of the cases cited in this 
note is not, it seems, upon strict legal principles, free from objection. 
The distinction between the knowledge of the company in the cases 
considered in the previous section and that of the company in the cases 
cited in this note is the distinction between an exact and an indefinite 
knowledge of the amount of the order. Is this distinction material ? In 
the class of cases considered in the previous section the telegraph com- 
pany, as well as its employer, knows, so far as knowledge is material, the 
exact position that its employer will probably occupy through the per- 
formance of the contract between them. It knows that its employer will 
probably, through the action of the receiver of the message, be a buyer 
or a seller of a certain definite amount of a specified kind of merchandise 
or stock. It knows that if it should break its contract and thereby cause 
the employer a loss, that loss would be equal to the number of units 
of measurement disclosed in the message multiplied by the difference 
between the market value of the unit of measurement at the time when 
the correct order should have been delivered and the market value of 
tliat unit at the time when the correct order was finally delivered. The 
difference in the market value of the unit of raeasuremAit in the order 
is the uncertain factor in the calculation of damages. Upon the subse- 
quent ascertainment of that factor the telegraph company, as well as its 
employer, is, it will be noticed, able to calculate the amount of damages 
flowing from its breach of contract. In the kind of cases cited in this 
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§ 87. In the class of cases considered in the last 
section the message which the telegraph company con- 
note, however, the telegraph company does not know, as its employer 
does, the exact position that its employer will probably occupy through 
the performance of the contract between them. It knows simply that its 
employer will probably, through the action of the receiver of the mes- 
sage, be a buyer or a seller of an indefinite amount of a specified kind of 
stock or merchandise. It knows that if it should break its contract and 
thereby cause the employer a loss, that loss would be the difference in 
the market value of the unit of measurement of the order at the two 
times mentioned above multiplied by — by what? By the amount of 
the order. But what is the amount of the order ? The telegraph com- 
pany does not know. Clearly it cannot reasonably contemplate, out of 
all possible amounts, the amount actually ordered. Clearly it cannot 
reasonably contemplate any position or benefit as the one likely to ensue 
from the performance of its contract. As it cannot do this, it ought, 
upon strict legal principles, to be liable for a breach only in nominal 
damages. Cf. previous note. 

In Squire v. W. U. T. Co., supra, the message which the company 
contracted to communicate read, so far as it is material, as follows: 
" Will take your hogs at your offer. . . ." The company failed to de- 
liver the message in due time. As a matter of fact, the number of hogs 
was two hundred and fifty, and the value of hogs increased. The plain- 
tiff recovered the same damages that he would have recovered if the 
number of hogs had been disclosed in the message. But upon what 
ground can it be said that the company reasonably contemplated, out of 
all numbers, the number two hundred and fifty ? It seems that it could 
have reasonably contemplated only that if it should perform its contract 
its employer would probably become a purchaser of at least two hogs, 
the plural number being used. It seems that, upon strict legal princi- 
ples, it should have been liable only for the increase of price per hog 
multiplied — since the plural number was used — by two. Is there any 
difference in principle between assessing damages beyond this amount 
and assessing damages beyond nominal ones where a telegraph company 
has broken its contract to communicate a cipher message. Damages in 
the latter case are limited to nominal ones, not because the company was 
certain that if it should break its contract its employer would not sus- 
tain a greater loss than a nominal one, but because it could not have 
reasonably contemplated, out of all losses, any particular loss as the 
natural and proximate consequence of a breach. Upon this principle 
it may be questioned whether the marked difference in the degree of 
disclosure between the two cases at present under comparison is mate- 
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tracts to communicate does not disclose upon its face 
tlie exact position that the employer will probably oc- 
cupy through the performance of the contract, but does 
disclose that that position is of a certain nature, and that 
the employer may sustain pecuniary loss to an indefinite 
amount through a breach, A class of cases now pre- 
sents itself in which the message which the company 
contracts to communicate does not disclose upon its face 
a single factor apprising the company of the position 
that the employer will probably occupy through the per- 
formance of the contract. The damages recoverable for 
the breach of a contract to communicate a message of 
this description are simply nominal.^ 

In two or three early cases ^ the doctrine has been 
advanced that a telegraph company is liable to its em- 
ployer for the actual and proximate loss that he sus- 
tained through the breach of a contract to communicate 
a message intelligible to the person addressed, although 

rial. This difference is, of course, that in one case a single factor in the 
ability to contemplate the actual loss likely to flow from a breach is 
wanting, in the other every factor is wanting. 

1 Candee r. W. U. T. Co., 84 Wis. 471 ; Mackay v. W. U. T. Co., 16 
Nev. 222 ; Dorgan r. T. Co. (C. C. S. D. Ala. 1874), 1 Am. L. T. Rep. 
K. 8. 406 ; Daniel v, W. U. T. Co., 61 Tex. 462 ; Sanders v. Stuart, 1 C. P. 

Div. 326 ; i?. , 16 Ch. Leg. News, 220, ace. ; W. U. T. Co. ». 

Reynolds, 77 Va. 173; Doughtery ik Am. T. Co. (S. C. Ala. 1884), 18 
Cent. L. J. 428 ; Pinckney r. W. U. T. Co., 19 S. C. 71, 74 {dictum), cm- 
tra. Cf. W. U. T. Co. v. Weiting (Tex. Ct. App., Civ. Cas), White & 
Wilson, § 801. See § 07. 

In Candee r.W. U. T. Co., gupra, the message read, ". . . Arch Earlier, 
Henry Augusta. . . ." As understood by the person addressed, it meant, 
*' Buy for my account, and answer by telegraph, two hundred and fifty 
shares Chicago & Northwestern Railroad Company common stock." The 
messages in the other cases, supra, were equally unintelligible. 

2 Strasburger r. W. U. T. Co. (Super. Ct. N. Y. 1867), Allen's Tel. Cas. 
661 ; Rittenhouse v. Ind. Line of Tel., 1 Daly, 474 ; 8. c. 44 N. Y. 268 ; 
Bowen v. L. £. T. Co. (Com. PI. Oh. 1868), 1 Am. L. Reg. 686 (tort). See 
also Doughtery v» Am. T. Co. (S. C. Ala. 1884), 18 Cent. L. J. 428. 

11 
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the company was entirely ignorant, when it made the 
contract, of the meaning of the message. Tliis doctrine 
is rested, it seems, upon two grounds : one, that it is not 
necessary that the parties to a contract should have 
contemplated the actual and proximate loss likely to 
ensue in case of a breach, if only they could have con- 
templated it upon inquiry; the other, that a contract 
between a telegraph company and its employer — a 
contract in which the swift delivery of intelligence is 
obtained at such expense — in itself discloses the im- 
portance of the contract, and the loss that is likely to 
ensue in case of a breach. Bnt neither of these grounds 
is tenable. The former is clearly opposed to the well- 
settled rules for the assessment of damages in actions 
of contract generally. The latter, if more specious, is 
in reality equally unsound. A* telegraph company knows 
that the actual loss that the employer is likely to sustain 
through the breach of a contract of this description is 
the equivalent at least, in pecuniary valuation, of the 
price paid for the communication of the message ; since 
it is certain that, if this were not so, it would not have 
been employed. But it does not know that that loss is 
the equivalent of any greater sum. Aware that the 
message, although apparently meaningless, will be in- 
telligible to the person addressed, the company knows 
furthermore that the actual loss that the employer is 
likely to sustain through a breach of contract may he any 
loss. Knowledge of this description is the necessary 
consequence of total ignorance. But ignorance of the 
actual loss likely to ensue from a breach of contract, 
ignorance so great as in itself to give rise to knowledge 
that the actual loss may be any loss, cannot be deemed 
the equivalent of full and complete knowledge of that 
loss. Evidently a company, knowing only that the ac- 
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tual loss likely to ensue from a breach may be any loss, 
cannot reasooably contemplate out of all losses the one 
actually sustained. It cannot reasonably contemplate 
any particular loss. The chances are all but one against 
that loss. Now, where a telegraph company breaks its 
contract it is liable, in accordance with the general rule, 
for the loss that it might reasonably have contemplated 
as likely to ensue from a breach. As it cannot in this 
class of cases reasonably contemplate any particular loss 
as the one likely to ensue, it is liable for a breach only 
in nominal damages. 

§ 88. A class of cases now presents itself in which 
the message which the telegraph company contracts to 
communicate discloses upon its face a meaning, and ap- 
parently, but not really, the position, that the employer 
will probably occupy through the performance of the 
contract. The damages recoverable for the breach of a 
contract to communicate a message of this description 
are such as will indemnify the employer only for the 
failure to obtain the position that the message disclosed.^ 

1 Landsberger v, Magn. T. Co., 35 Barb. 630 ; U. S. T. Co. r. Gilder- 
sieve, 29 Md. 232 ; Baldwin v. U. S. T. Co., 45 N. T. 744; Behm v. W, 
U. T. Co., 8 Bias. 131 ; Hord v, W. U. T. Co. ( Super. Ct. Cine. G. T. 1878), 
6 Am. L. Rec. 629 ; White et al. v. W. U. T. Co., 5 Macrary, 103 ; Reli- 
ance Lumber Co. v, W. U. T. Co., 68 Tex. 894 (as to the second item of 
damages). Cf. § 08, aec. Rittenhouse v. Ind. Line of Tel., 1 Daly, 474 ; 
8. c. 44 N. Y. 263 ; Sprague v. W. U. T. Co., 6 Daly, 200 (as to counsel 
fees, perhaps) ; W. U. T. Co. v. Fen ton, 62 Ind. 1, contra. 

In U. S. T. Co. V. Gildersleve, supraj the message read, " Sell fifty (50) 
gold/' The court held that Gildersleye could not recover damages for 
the loss sustained through the failure to make a sale of fifty thousand 
dollars of gold, — a sale that he would have made if the message had 
been duly delivered ; although brokers generally would have understood 
the " fifty " of the message to mean '* fifty thousand." In accordance 
with the principle stated in the text, damages in the following cases were 
limited to nominal ones : Baldwin v. U. S. T. Co., supra, ** Telegraph me 
at Rochester what that well is doing ; '' Behm v. W. U. T. Co., supra. 
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The diflference between the previous and the present 
class of cases is that in one the telegraph company 
knows that the actual loss likely to ensue from a breach 
may be any loss ; in the other, it knows that the actual 
loss likely to ensue from a breach is a certain loss, and 
has no reason to suspect any greater or other loss. 

In Landsberger v. Magnetic Telegraph Company, ac- 
tion was brought for a delay in the delivery of a message 
that read as follows : " Get ten thousand dollars of the 
mail company." The court held that the plaintiff could 
not recover damages for the loss of commissions upon a 
purchase which he would have made, if the message had 
been duly delivered, or for a penalty which by the terms 
of a contract he was obliged to pay, in consequence of 
the failure to make that purchase; but that he could 
recover as damages the price paid the defcDRiant for 
communicating the message and interest upon ten thou- 
sand dollars during the delay. 

§ 89. The knowledge which a telegraph company pos- 
sesses, when it contracts to communicate a message, of 
the position which the employer will probably occupy 
through the performance of that contract is derived 
either from the face of the message, or, extrinsically, 

" Take separate deeds to Marks for White, Fontaine, Tippecanoe, and 
Iowa 4, and meet me at office at nine to-night;" Hord v, W. U. T. Co., 
svpra, " To C. H. & L. Sold 100,000 clear rib, buyer March — seven — 
can sell more." 

In Kittenhouse v. Ind. Line of Tel., supra, the message read (so far as 
it is material upon this question), " Buy five Hudson at board." The 
court held that the plaintiff could recover damages for the loss sustained 
through the failure to make a purchase of five hundred Hudson River 
Ril. Comp. Stock. Cf. Manville v, W. U. T. Co., 37 Iowa, 214, in which case 
the court held that a resale of hogs, and, consequently, the profits there- 
from, were disclosed on the face of a message which read as follows: 
" Ship your hogs at once." See Squire v. W. U. T. Co., 98 Mass. 232, 
True t'. Int. T. Co., 60 Me. 9, and W. U. T. Co. v, Graham, 1 Col. 230. 
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from information imparted by the employer. Prom these 
two sources of knowledge flows, as a necessary conse- 
quence, the ability to contemplate the damages likely to 
ensue from a breach of contract. The former source of 
knowledge has been treated in the previous sections. 
The latter will now be considered. 

Knowledge, acquired by a telegraph company after the 
formation of a contract to communicate a message, of 
the actual, but upon the face of the message undisclosed, 
position which the employer will probably occupy through 
the performance of the cojitract does not render the 
company liable for greater damages than those which, 
from the face of the message, would seem to be the 
natural and proximate consequence of a breach. Ex- 
trinsic knowledge is material only where it is incorpo- 
rated into a contract.^ Now, no knowledge acquired after 
a contract is formed is incorporated therein. The con- 
tract is admittedly complete. There is no consideration, 
therefore, for the subsequent increase of liability. There 
is no difference in principle between extrinsic knowledge 
of the meaning of a message acquired immediately after 
the formation of a contract, and extrinsic knowledge of* 
the meaning acquired after the breach of that contract. 
It is needless to say that the old contract can be waived 
and a new one formed upon the subsequent ascertain- 
ment of the meaning of a message. 

§ 90. Knowledge, possessed by a telegraph company 
at the formation of a contract to communicate a mes- 
sage, of the actual, but upon the face of the message 
undisclosed, position which the employer will probably 
occupy through the performance of that contract presents 
several questions. In the first place, can a telegraph 

1 Br. Col. Saw MiU Co. v. Nettleship, L. R. 3 C. P. 499, 609; Home 
r. Mid. Rjr. Co., L. R. 7 C P. 688, 692 ; s. c. L. R. 8 C. P. 181. 




3.66 COMMUNICATION BY TELEGRAPH. 

company incorporate extrinsic knowledge of the mean- 
ing of a message into the contract, and thereby become 
liable for the loss that from that extrinsic knowledge, 
and not from the face of the message alone, would seem 
to be the natural and proximate consequence of a breach ? 
It seems that it can.^ It may be urged that a telegraph 
company cannot render itself legally liable for greater 
damages than those that the face of the message dis- 
closes, since, it can receive no consideration for such 
increase of liability, — a telegraph company being in a 
situation in which it is unable either to refuse to con- 
tract, if the regular rate is tendered, or to raise in ac- 
cordance with an increase of liability the rate for doing 
so. 2 Assuming that a telegraph company is in that 
situation,* this argument is unsound. A person who 

1 Bryant v. Am. T. Co., 1 Daly, 575; Sprague v. W. U. T. Co., 
6 Daly, 200; Mackay v. W. U. T. Co., 16 Ner. 222 ; Candee v. W. U. T. 
Co., 34 Wis. 471 ; W. U. T. Co. v. Martin, 9 Brad. (III. App.), 587 ; Lane r. 
Mont. T. Co., 7 U. C. C. P. 23; Beaupre v. P. & A. T. Co., 21 Minn. 155. 

The suggestion in Baldwin v. U. S. T. Co., 45 N. Y. 744, that a con- 
tract of this description is beyond the scope of the duties of the contract- 
ing agent of a telegraph company, is, it seems, without legal foundation. 
Cf. Lawson's Contracts of Carriers, §§ 229, 230. 

The ruling in Pope v. W. U. T. Co., 14 Brad. (III. App.), 531, that a 
telegraph company is not responsible for the damages naturally and 
proximately flowing from the breach of a contract of this description, 
where tliat breach occurred at the place of destination, is also, it seems, 
witliout legal foundation. If a telegraph company assumed through its 
contracting agent the liability- contemplated from extrinsic knowledge, it 
certainly cannot free itself from that liability upon the ground that one 
of the agents through whom it acted was ignorant thereof. The liability 
for a breach of contract depends entirely upon the terms of the contract. 
It will be noticed that the action was not in tort for the injury sustained 
through acting upon an altered message. Damages for that loss depend 
upon the particular act of negligence, not upon the terms of the con- 
tract. The ruling under consideration, if applied to such a loss, would, 
it seems, be unobjectionable. 

^ Cf . Wood's Mayne on Damages, § 41. 

> See § 93, note. 
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wishes to employ a telegraph company is under no legal 
obligation to do so. He may refuse to employ it unless 
he can hold it to a greater liability than the face of his 
message discloses. A telegraph company may be willing, 
under such circumstances, to assume that greater liability 
in consideration simply of the regular rate for communi- 
cating the message. A contract formed in accordance 
with these intentions is valid, — the rate paid being the 
consideration for the whole liability. 

§ 91. While a telegraph company can incorporate ex- 
trinsic knowledge of the meaning of a message into the 
contract for communication, can it refuse to do so ? A 
telegraph company is under a legal obligation to contract 
with one who wishes to employ it. In contracting to 
conmiunicate a message, it assumes, ipso factOy liability 
for the loss, attributable to negligence, that from the 
face of the message would seem to be the natural and 
proximate consequence of a breach, — a liability which a 
telegraph company is not permitted, as a general rule, 
to contract against. Now if, in contracting to communi- 
cate a message, a telegraph company refuses to assume 
greater liability than the face of the message discloses, 
can its employer impose that greater liability upon the 
company simply by informing it of the actual, but upon 
the face of the message undisclosed, position which 
he expects to occupy through the performance of that 
contract ? If a telegraph company is not entitled in law 
to refuse to assume greater liability than the face of the 
message discloses, this question must be answered in the 
afl&rmative, — the refusal on the part of the company be- 
ing wholly ineffective. If, however, a telegraph company 
is entitled in law to refuse to assume that liability, and, 
in contracting to communicate a message, does refuse to 
assume it, its employer cannot, simply by compelling the 
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company to contract and by telling it of the loss in real- 
ity likely to ensue from a breach of that contract, impose 
upon the company liability for a greater loss than the 
face of the message discloses. There is no consideration 
in such a case for the increase of liability. It seems 
that a telegraph company is entitled in law to refuse to 
assume greater liability than the face of the message 
discloses.^ A refusal of this nature is just and reason- 
able. It is simply a refusal to be liable for those extra 
damages which a special knowledge of the importance 
of the contract to communicate the message enables a 
telegraph company to contemplate. It is entirely differ- 
ent from an attempt to contract against the liability 
which the face of the message enables a telegraph com- 
pany to contemplate. If a telegraph company were per- 
mitted to contract against full legal liability of the latter 
description, it could practically compel one who wished 
to employ it to assent to any limitation of liability that 
it chose to impose.^ But if a telegraph company refuses 
to assume greater liability than from the face of the 
message seems to be the natural and proximate conse- 
quence of a breach of contract, it gives one who wishes 
to employ it a perfectly fair alternative. It enables him 
either to write out his message in such a way as to fully 
disclose its real meaning, thus compelling the company 
to assume liability for the actual and proximate loss 

1 A common carrier, with special knowledge that the importance of 
the transportation of goods offered to him is greater than the impor- 
tance of the transportation of such goods is generally, is entitled to refuse 
to incorporate that special (or extrinsic) knowledge into the contract, — 
is entitled to refuse to assume liability for greater loss than would ordi- 
narily flow from a failure to properly deliver such goods. Br. Col. Saw 
Mill Co. V. Nettleship, L. R. 3 0. P. 499, 608; Home v. Mid. Ry. Co. 
L. R. 8 C. P. 131. 143, 145. 

2 §§ 46, 47, 48. 



DAMAGES. 169 

that he is likely to sustain through a breach of coutract ; 
or, for economical or other reasons, to write out his mes- 
sage in cipher, or so briefly as to conceal its real mean- 
ing, thus compelling the company to assume liability, 
not for the actual and proximate loss that he is likely to 
sustain through a breach of contract, but only for the 
loss that seems from the face of the message to be the 
natural and proximate consequence of a breach. The 
power to make the refusal at present under considera- 
tion, then, does not enable a telegraph company to take 
advantage of the needs of the employer ; while an inability 
to make such a refusal would enable the employer to hold 
the company to a liability that he does not pay for. 

§ 92. If a^ telegraph company, in contracting to com- 
municate a message, is entitled to refuse to assume 
greater liability than the face of the message discloses, 
a properly framed regulation denying to its employees 
the right under any circumstances to contract to assume 
that greater liability would be reasonable.^ On -the one 
hand, a regulation of this description is not unjust to 

1 There may be found usually upon the blank forms upon which the 
employers of telegraph companies write out the intelligence which they 
wish communicated a regulation reading in effect, at least, as follows : 
"It is agreed between the sender of the following message and this 
company that said company shall not be liable . . . [the unrepeated and 
repeated message regulations] ... in any case ... for errors in cipher 
or obscure messages." The exact extent of this regulation is not clear. 
Extrinsic knowledge of the meaning of such messages is not mentioned, 
nor is a refusal to incorporate that knowledge into contracts to com- 
municate such messages definitely stated. If courts should interpret 
the regulation as intending to include only those cases in which a tele- 
graph company has no other knowledge of the meaning of a message 
than the face discloses, a regulation of this nature would seem to be per- 
fectly useless. If the message is meaningless, the company is liable only 
in nominal damages. If the message is not meaningless, the company 
cannot as a rule contract against the loss that from the face of the mes- 
sage would seem to be the hatural and proximate consequence of a 
breach. T. Co. v. Griswold, 37 Oh. 801. See p. 177, n. 
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the public, since it enables one to impose upon the com* 
pany exactly the liability that he discloses in his mes- 
sage. On the other, a telegraph company, if it is to 
be liable for the actual and proximate consequence of 
a failure to correctly and duly communicate a message, 
naturally wishes the true importance of that message 
disclosed, not only to the operator with whom the con- 
tract is made, but to every employee through whose 
hands the message must pass to reach its destination ; 
and it can realize this natural wish only where the mes- 
sage discloses upon its face its true importance. 

If a telegraph company, in contracting to communi- 
cate a message, can refuse, or in other words cannot be 
compelled, to assume greater liability than the face of 
the message discloses, it follows, as a necessary conse- 
quence, that a regulation refusing to do so is not a regu- 
lation — in reality, an offer of terms of special contract 
— which is effective only when it is assented to by the 
employer, but is a regulation which is effective simply 
when it is brought to his knowledge.^ 

§ 93. A single question remains in connection with 
the subject of extrinsic knowledge of the meaning of a 
message. Where a telegraph company, with such knowl- 
edge only, contracts to communicate a message, does 
it assume, if it does not expressly refuse, liability for 
the loss which, from that extrinsic knowledge and not 
from the face of the message alone, would seem to be 
the natural and proximate consequence of a breach? 
This question has been uniformly answered in the 
affirmative by the courts.^ The answer to this question, 

1 See § 28, note. 

2 Mackay v. W. U. T. Co., 16 Nev. 222 ; Candee v. W. U. T. Co., 84 
Wis. 471 ; W. U. T. Co. v. Martin, 9 Brad. (III. App.) 587; Lane ». Mont, 
T. Co., 7 U. C. a P. 28 ; Beaupr^ v. P. & A. T. Co., 21 Minn. 155. 
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however, has never been strictly necessary for the deter- 
mination of a case, as the telegraph company either was 
ignorant of extrinsic knowledge of the meaning of the 
message, or, if possessed of it, incorporated it into the 
contract.^ Despite the unanimity of judges, the affirma- 
tive answer to this question is not, it seems, altogether 
free from objection. 

In the consideration of this question it is important 
to bear in mind the position that a telegraph company 
occupies towards one who wishes to employ it. The 
company is under a legal obligation to contract to com- 
municate the message. It cannot vary its rate for con- 
tracting in accordance with the liability that the face 
of the message discloses. It must contract in accord- 
ance with the rates that it contracts to communicate 
other messages, — rates which are determined by the 
number of words that a message contains, and the dis- 
tance to the place of destination. In contracting to com- 
municate the message, the company assumes, ipso facto^ 
liability for the loss, attributable to negligence, that 
seems from the face of the message to be the natural 
and proximate consequence of a breach of that contract, 
— a liability which it is not permitted, as a rule, to 
stipulate against. But while the company is obliged to 
assume the liability that the face of the message dis- 
closes, it is entitled to refuse to assume a greater liabil- 
ity. It is unable, perhaps, to demand a higher than the 
regular rate for assuming the greater liability .^ How- 

1 Cf. Home r. Mid. Ry. Co., L. R. 8 C. P. 181, 141. 

2 Cf. Home v. Mid. Ry. Co., L. R. 8 C. P. 181, 136, 137. A common 
ciirrier, it is said, cannot raise hie rate for transporting goods in accord, 
ance with special knowledge that the importance of the transportation of 
those goods is greater than the importance of the transportation of such 
goods is generally. It follows, it seems, that a telegraph company cannot 
raise its rate for communicating a message in accordance with special or 
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ever that may be, it never undertakes, it is believed, to 
demand a higher than the regular rate, when orally in- 
formed of the real, but upon the face of the message 
undisclosed, importance of the. contract. Now, save in 
those exceptional cases in which the person who pro- 
poses to employ a telegraph company refuses to do so 
unless he can hold it to a greater liability, it must always 
be for the interest of the company to contract to assume 
only the liability that the face of the message discloses. 
It is difficult to imagine a more natural presumption than 
that a telegraph company intends to contract to assume 
the lesser of the two liabilities where it gains nothing by 
contracting to assume the greater. Is the advantage of 
this presumption lost simply by silence ? Is a telegraph 
company obliged to expressly inform one who wishes to 
employ it that it will not incorporate extrinsic knowl- 
edge of the meaning of a message into the contract to 
communicate that message if it wishes to avoid such in- 
corporation? It seems that it is not.^ It seems that 
proof of acceptance and of extrinsic knowledge, simply, 
is not in itself sufficient — since the acceptance is com- 
pulsory and the rate the same — to prove that the com- 
pany contracted to assume greater liability than that 
which, from the face of the message, would seem to be 
the natural and proximate consequence of a breach.^ 

extrinsic knowledge that the communication of that message is of more 
importance than the face of the message discloses. But it is difficult, 
perhaps, to see why either a common carrier or a telegraph company 
siiould not be permitted to raise tlie rate under such circumstances, to 
contract specially, that is, to assume the greater liability: just as each 
is entitled in other respects to contract specially to assume greater lia- 
bility than that incident by law to an ordinary contract ; to assume, {br 
instance, liability for loss from whatever cause occurring. See cases 
cited under notes to this section, infra. 

1 Bryant v. Am. T. Co., 1 Daly, 676, 683. 

« Cf. Br. Col. Saw Mill Co. v. Nettleship, L. R. 3 C. P. 499, 609; Homo 
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The position of a telegraph company differs, of course, 
from that of an individual, as regards the formation of 
contracts. An individual can refuse to contract. He 
does not undertake to contract at uniform rates. Where 
he does contract, he usually proportions the consideration 
to the liability. Therefore, where an individual knows, 
when he makes a contract, of special circumstances 
from which greater loss would be likely to flow from a 
breach of contract than in the ordinary course of events 
would be likely to flow from a failure to do the act that 
he contracts to do, it is not unnatural to presume, in the 
absence of anything to evince a contrary intention, that 
he contracts with reference to those special circum- 
stances, and proportions the consideration to them. 

§ 94. The previous sections treat of the damages re- 
coverable for the injury sustained through the breach of 
a contract to communicate a message. The following 
sections treat of the damages recoverable for the injury 
sustained through acting upon a telegram which, owing 
to the negligence of the telegraph company, is altered or 
in other respects untrue. The action for this injury is 
in tort, and is an exception, it seems, to the general rule 
that no action will lie for a misrepresentation false in 
fact, but not so to the knowledge of the person who 
makes it. The damages recoverable for a tort com- 
mitted without malice are never greater than the actual 
loss that the plaintiff sustained. Subject to this rule, 
they are in satisfaction of the natural and proximate 
consequence of the defendant's act ; in satisfaction, in 
other words, of the loss that might reasonably have been 

V. Mid. Ry. Co., L. R. 7 O. P. 683. 691 ; s. c. L. R. 8 C. P. 181 ; Elbinger 
Actien-Oeeellschaft v. Armstrong, L. R. 9 Q. B. 473, 478 ; Wood's Mayne 
on Damages, §§ 86-42. See also Snell v. CottinghaOi, 72 HI. 161,170; 
Bridges V. Stickney, 88 Me. 301, 309. 
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expected under the particular circumstances to be the 
result of the defendant's act.^ 

In the practical application of these rules in an action 
against a telegraph company for the injury sustained 
through acting upon a false message, the loss that might 
reasonably have been expected under the particular cir- 
cumstances to be the result of the defendant's act must 
be determined from the face of the message delivered by 
the company ; precisely as, in an action against a tele- 
graph company for breach of contract, the loss that 
might reasonably have been contemplated as the natural 
and proximate consequence of a breach must be deter- 
mined, in the absence of extrinsic knowledge, entirely 
from the face of the message received by the company. 
It is natural to suppose, therefore, that wherever in 
these two actions the messages are similar in their dis- 
closures, damages will be assessed in accordance with 
the same principles. This supposition is correct. It is 
proposed, therefore, to classify the cases in accordance 
with the context of their messages, and to refer for an 
extended consideration of any of these classes to the 
similar class where the form of action is contract. 

It often happens that the message delivered discloses 
a greater loss than the one in reality attributable to the 
negligence of the company. This occurs, for instance, 
where the message delivered discloses an order to buy 
or to sell a larger amount of merchandise or stock than 
the one which the message received discloses. Where- 
ever this occurs it is necessary, in determining the 
amount of damages, to subtract, from the loss which 
might reasonably have been expected from the face of 
the message delivered to be the natural and proximate 
consequence of the delivery, the loss which the plaintiff 

1 Sutherland on Damages, 21. 
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would have sustained if he had received and acted upon 
the true message. 

§ 95. The classification of the cases in accordance 
with the context of their messages will now be made. 
The first class is the class in which the message which 
the telegraph company delivers discloses upon its face 
the real or exact action that it will pirobably induce the 
receiver to take. The damages recoverable for the de- 
livery of such a message, if the message was untrue and 
the receiver took that action, are such as will indemnify 
him for the natural and proximate consequence of his 
act.^ The rule for the measurement of damages in ac- 

1 N. Y. & Wash. Plr. T. Co. r. Dry burg, 86 Penn. St. 298: "Send me 
two hundred [error for hand] bouquets. ..." De Rutte v. N. Y., Alb., & 
Buf. T. Co., 1 Dalj, 647 : " Buy for Callarden and Labourdette, bankers, 
A shipload of five to six hundred tons white wheat, first quality, extreme 
limit twenty-Jive [error for twenty-tioo] francs the hectolitre/' &c. There 
were other, but immaterial, errors in this message. Harris v. W. U. T. 
Co., Phil. 88 : ** Send five ihoitsand [error for five hundred] one x twenty 
four and a half paper sacks." Elwood v, W. U. T. Co., 46 N. Y. 649: 
"Key Stone Bank will pay the checks of T. F. McCarthy to the amount 
of twenty thousand dollars. John J. Town, Cashier of Key Stone Bank." 
The message was a forgery, and the defendant was negligent in contract- 
ing to communicate it. Bank of Cal. v. W. U. T. Co., 62 Cal. 280 : " Pay 
Charles H. Crowley twelve hundred dollars gold. W. P. H., Cashier." 
The message was a forgery, and the defendant in permitting the mes- 
sage to be sent was negligent. Rittenhouse v. Ind. Line of Tel., 1 Daly, 
474 ; 8. c. 44 N. Y. 268 : " If we have any old Southern on hand, sell 
same before board; buy five hundred [error for ^ve Hudson] at board." 
Tyler r. W. U. T. Co., 60 Dl. 421 ; s. c. 74 HI 168 : " Sell one thousand 
[error for one hundred] Western Union." Smith v. Ind. Line of Tel., Allen's 
Tel. Cas. 662 : " Gold bill is vetoed ; buy immediately one hundred thou- 
sand." The message received by the company for communication read : 
**If the gold bill is vetoed, buy immediately one hundred thousand." 
Leonard v. N. Y., Alb., & Buf. T. Co., 41 N. Y. 644 : " Send five thou- 
sand casks [error for sacks] of salt immediately." Lane i^. Mont. T. Co., 
7 U. C. C. P. 23, in which the message as delivered inquired whether the 
receiver could load the sender's vessel with three thousand bushels of 
wheat. The error consisted in the substitution of three for eight. An 
affirmative answer was returned to this inquiry. The sender of the first 



i 
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tions for the delivery of false orders to buy or to sell a 
certain amount of a certain kind of marketable matter 
is indemnity for the loss which the receiver sustained, 
or would Have sustained, in placing himself, within a 
reasonable time after notification of the incorrectness of 
the message delivered, in the position in which he would 
have been, if he had duly received and acted upon the 
true message. 

§ 96. The next class is the class in which the message 
which the telegraph company delivers does not disclose 
upon its face the exact action that it will probably in- 
duce the receiver to take, but does disclose that it will 
probably induce him to take one of a certain kind of 
actions, — an action from which pecuniary loss may re- 
sult. The damages recoverable for the delivery of such 
a message, if the message was untrue and the receiver 
took one of that kind of actions, are such as will indem- 
nify him for the natural and proximate consequence of 
his act.^ 

message, the plaintiff, acted in the belief that liis message had been 
correctly communicated. W. & N. O. T. Co. v. Hobson, 16 Grat. 122, in 
which the message as delivered ordered the purchase of twenty-five (error 
for^vc) hundred bales of cotton. De la Grange v, S. W. T. Co., 25 La» 
An. 383, in which the message as delivered ordered the sending of goods 
to Marion (error for Macon). The text of the message is not given. The 
amount was probably named. Cf. §§ 84, 86, 96. 

Cf. Turner r. Hawkeye T. Co., 41 Iowa, 468; Bank of N. O. v. W. U 
T. Co., 27 La. An. 49. The defendant in each of these cases contracted 
to furnish the plaintiff with correct market reports, and knew the use 
that he would make of them. The action in both of these cases was 
brought for an error in the message as dielivered. 

1 Seiler v. W. U. T. Co., 8 Am. L. Rev. 777, in which the message as 
delivered read, *' VTe are offered 56 cents per bushel delivered at your 
[error for our] city wharf. Answer if you accept." The number of bush- 
els to which the despatch related was known to the parties to tlie mes- 
sage through previous correspondence, and amounted, as a matter of fact, 
to five thousand. Lockwood v. Ind. Line of T. Co. (Com. H. N. Y. 1866), 
2 Am. L. Rev. 618, Allen's Tel. Cas. 661, n., in which the message as deliy- 
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§ 97. The next class is the class in which the message 
which the telegraph company delivers discloses no mean- 
ing. The damages recoverable for the delivery of such 
a message, if the message was incorrect and the receiver 
acted upon it, are — irrespective of the actual loss that 
he sustained — simply nominal.^ 

§ 98. The next class is the class in which the message 
which the telegraph company delivers discloses upon its 
face a meaning, and apparently but not really the exact 
action that it will probably induce the receiver to take. 
The damages recoverable for the delivery of such a mes- 
sage, if the message was untrue and the receiver acted 
upon it, are such as will indemnify him only for the 
natural and proximate consequence of taking the appar- 
ent action.2 

ered read, **Keep [error for tiop\ sewing braid." The person to whom 
the message was delivered would have continued, perhaps, if it had not 
been delivered, to sew braid until notified not to. In this view, the form 
of action is contract, and not tort for the injury sustained through act- 
ing upon tlie message as delivered. T. Co. v. Griswold, 87 Oh. 801, in 
which the message as delivered read, " Will you give one five [error for 
one fifty] for 2500 at London ? Answer at once, as I have only till 
night." Bowen v, L. E. T. Co. (Com. PL Oh. 1853), Allen's Tel. Cas., 7, in 
which the message as delivered read, *' Send one hundred [error for one 
hcmdsome] eight-dollar blue and orange. . . ." W. U. T. Co. v. Blanchard, 
68 Ga. 290, in which the message as delivered read, " Cover two hundred 
September and two hundred [error for one hundred] August." Cf. De 
la Grange v. S. W. T. Co., 26 La. An. 883 ; Strause t;. W. U. T. Co., 8 Biss. 

104. See §86. 

1 W. U. T. Co. V. Martin, 9 Brad. (ni. App.), 587, in which the despatch 
as delivered read, " Excited, Elaborate. Lordship Educate punctual Arab 
boxes lordship side pieces Lunar sixty [error for sixteen] Cherub a bar- 
gain. See Williams timid," aix, Pinckney v. W. U. T. Co., 19 S. C. 71, 
74, 76 (diHa), contra. See § 87. 

a Lane v. Mont. T. Co., 7 U. C. C. P. 23 ; Shields r. Wash. T. Co., 
Allen's Tel. Cas. 5. In Shields ». Wash. T. Co., supra, the message as 
delivered read, " Oats sixty-six [error for fifty -iix], bran one-ten, corn 
seventy-three, hay twenty-five." See § 88. 

12 
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§ 99. Where a loss is not directly ascribable to the neg- 
ligence of a telegraph company, but is due to an interven- 
ing cause, without whose action the loss would not have 
occurred, the general rule, that the proximate and not 
the remote cause of loss must be looked at, is applicable, 
and the company, consequently, cannot be made respon- 
sible for the loss.^ Thus in Lowery v. W. U. T. C0.2 
the defendant contracted with a third person to deliver 
to the plaintiff a message asking for five hundred dol- 
lars. Instead of delivering that message, it delivered 
a message asking for five thousand dollars. The 
plaintiff sent the money to the third person, who ab- 
sconded with it. It was held that the defendant was 
not liable, since its negligence was not the proximate 
cause of the loss. 

§ 100. The law imposes upon a person injured by the 
negligence of another the duty to make reasonable ef- 
forts to render that injury as small as possible ; and it 
does not permit him to recover damages for any increase 
of loss consequent upon a failure to perform that duty.^ 
Whether the negligence of a telegraph company is the 
ground of an action of tort or of contract, the measure of 
damages for that negligence, where the message related 
to marketable matter, is indemnification for the loss that 
the plaintiff sustained, or would have sustained, in plac- 
ing himself, in a reasonable manner and within a rea- 

1 Lowery v, W. U. T. Co., 60 N. Y. 198 ; Baraesville Bank v. W. U. 
T. Co., 30 Oh. 555 ; Wood's Mayne on Damages, §§ 51-63, 77; United 
Service Co., in re, L. R. 6 Ch. App. 212, 218. 

a 60 N. Y. 198. 

8 Leonard v, N. Y., Alb., & Buf. T. Co., 41 N. Y. 544; W. & N. O. T. 
Co. V. Hobson, 15 Grat. 122 ; Borgan v. T. Co. (C. C. S. D. Ala. 1874), 
1 Am. L. T. Rep. n. s. 406 ; Woraack v. W. U. T. Co., 58 Tex. 176, 182 ; 
Doughtery v. Am. T. Co. (S. C. Ala. 1884), 18 Cent. L. J. 428. The 
application of the principle stated in the text in Leonard v. N. Y., Alb., & 
Buf. T. Co. is criticised in Allen's Tel. Cas. p. 658. 
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sonable time after notification of the negligence, in the 
position which he might reasonably have been expected 
to occupy if the message had been duly and correctly 
communicated.^ A failure to place himself thus in that 
position does not deprive the plaintiff of the right to re- 
cover damages for the injury which, when he is notified, 
he has naturally and proximately sustained.^ It does not 
amount to a waiver of that injury. Circumstances may 
be of such a nature that he may deem it advisable, when 
notified, to retain the position that the negligence of the 
company has placed him in, although in originally plac- 
ing him in that position it caused him material injury. 
Under such circumstances, to place himself in the posi- 
tion which he would have occupied if the message had 
been duly and correctly delivered, with the intention of 
immediately re-establishing himself in the position in 
which he finds himself upon notification of the negli- 
gence, would simply be to add to the damages recover- 
able from the company all those necessary expenditures 
incidental to acquiring the former position. It would 
seem to be wholly unnecessary for him to add those 
damages, to avoid waiving his right of action for the 
damages which, at the time of notification, he has 
naturally and proximately sustained. But a failure to 
place himself within a reasonable time in the position 

1 These damages include, of course, all the necessary expenses inci- 
dental to attaining that position, sach as commissions, &c. U. S. T. Co. 
V. Gildersleve, 29 Md. 232 ; De Rutte v, N. Y., Alb., & Buf . T. Co., 1 Daly, 
647 ; W. & N. O. T. Co. v. Hobson, 15 G?at. 122 ; Smith v. Ind. Line of Tel, 
Allen's Tel. Cas. p. 662. In McColl r. W. U. T. Co., 12 J. & Sp. 487, it 
was held that the message did not sufficiently disclose the position that 
the employer would probably occupy through communication. Under 
such circumstances, the incidental expenses in attaining that position 
cannot of course be recovered. 

2 Rittenhouse v. Ind. Line of Tel., 44 N. Y. 263, ace. ; W. & N. 0. T. Co. 
V. Hobson, 15 Grat. 122, contra. 
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which he would have occupied if the message had been 
duly and correctly delivered does not entitle a person 
injured by the negligence of a telegraph company to 
recover damages for any increase of loss attributable to 
that failure.^ He need not notify the company immedi- 
ately of its negligence, and allow it to act in its discre- 
tion to lessen the consequences of that negligence.^ He 
is justified in relying upon his own judgment to make 
the loss as small as possible, and it is sufficient if that 
judgment is a reasonable one, — although the loss itself 
may eventually fall upon the company. 

§ 101. Where a statute imposes upon a telegraph 
company \^ability, in case of negligence, for a certain 
definite sum, the person injured by that negligence is, 
upon proof of it, entitled to recover that sum, — irrespec- 
tive of whetlier or not it is greater than the loss which 
he actually sustained.^ The fact that he can sue under a 

1 W. & N. O. T. Co. V. Hobson, 15 Grat. 122. 
3 Rittenliouse v. Ind. Line of Tel., 1 Daly, 474; s. o. 44 N. Y. 26a 
» W. U. T. Co. V, Ward, 23 Ind. 877 ; W. U. T. Co. v. Buchanan, 86 
Ind. 430 ; W. U. T. Co. v. Hamilton, 50 Ind. 181 ; W. U. T. Co. r. Fergu- 
son, 67 Ind. 496; W. U. T. Co. ». Meek, 49 Ind. 58 ; W. U. T. Co. v, 
Lewefling, 68 Ind. 367 ; W. U. T. Co. v. Lindley, 62 Ind. 371 ; W. U. T. 
Co. V. Axtell, 69 Ind. 199 ; Caraahan v, W. U. T. Co., 89 Ind. 626 ; Thurn 
V. Alta T. Co., 16 Cal. 472. 

A legislature, in enacting a statute of this description, doubtless intends 
to give to a person injured by the negligence of a telegraph company a 
right of action, if he chooses, for liquidated instead of unliquidated dam- 
ages. Jt does not intend to give a right of action for the negligence of 
a telegraph company to any one who chooses to sue. Cf. Carnahan v. 
W. U. T. Co., supra. A statute of this description, therefore, is reme- 
dial rather than penal in its nature (Allen's Tel. Cas. p. 151, n.), and a 
person who sues under it should prove, it seems, an infringement of his 
legal right, although not necessarily the actual damage consequent upon 
that infringement. 

A penal statute must be strictly construed (Rogers t;. W. XJ. T. Co., 
78 Ind. 169), but not so strictly as to defeat its intention. W. U. T. Co. 
V. Gougar, 84 Ind. 176 ; W. U. T. Co. v, Hamilton, 60 Ind. 181 ; W. U. 
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statute for a certain definite sum does not prevent him, 
however, from bringing an action at common law for his 
loss.^ 

T. Ca V, Roberts, 87 Ind. 377. In most of the cases, supra, the statute is 
spoken of as a penal one. 

A penalty cannot be recovered for the failure to perform an illegal 
contract Rogers v. W.U. T. Co., 78 Ind. 169. 

1 W. U. T. Co. V. Hopkins, 49 Ind. 228 ; W. U. T. Co. v. Fenton, 62 
Ind. 1 ; W. U. T. Co. v, Axtell, 69 Ind. 199 {dictum). But see Russell v, 
W. U. T. Ca (S. C. Dak. 1884), 19 N. W. Rep. 408. 
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CHAPTER IX. 

RIGHTS AND DUTIES OP INDIVIDUALS TOWARDS EACH OTHER 
GROWING OUT OP THE EXISTENCE AND THE USE OP TELE- 
GRAPH COMPANIES. 

§ 102. The distinction between the telegraph and the 
mail, as means of communicating intelligence, has al- 
ready been adverted to. A telegraph compai^ does not, 
as the government does, undertake to transport and 
deliver the paper upon which the employer writes the 
intelligence that he wishes to have communicated. It 
undertakes to transmit, with the aid of electricity, the 
intelligence contained in that paper to the place of 
destination, and there to write it out and deliver it to the 
person addressed. The telegraph, unlike the mail, is a 
means of communicating intelligence solely. The mes- 
sage written out at the place of destination is at best but 
a copy of the message which the company receives for 
communication. The telegraph is useless, therefore, where 
the delivery of a paper itself, as distinguished from the de- 
livery of the intelligence contained in it, is necessary .^ For 
instance, title to a bill of lading, bill of exchange, or prom- 
issory note cannot be passed to a person by simply tele- 
graphing the contents to him with the indorsement of the 
sender : despite this act, title to such a paper can, by sub- 
sequent indorsement and delivery, be passed to another. 

1 In certain States, statutes have been passed giving the telegraphed 
contents of certain documents tlie effect, when written out at the place 
of destination, of the originals. Gen. Laws of Or. 774, 776 ; Comp. Laws 
of Ner. § 3609; Laws of Texas, vol. ii. §§ 6692-6694; Code and Sts. of 
Cal. vol. ii. 11,017, 13,860. Cf. Comp. Laws of Utah. tit. xi. ch. i. §§ 12-17. . 
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§ 103. Legal rights and duties may arise, of course, by 
means of the telegraph.^ A telegraph company repre- 
sents its employer in the due completion of the act 
which it is employed to do ; it represents him, that is, in 
the due delivery of the message that it is authorized to 
deliver. While it can receive, and after transmission 
deliver, a message orally, a telegraph company, in the 
ordinary course of business, receives in writing the mes- 
sage which it is to communicate, and, after rewriting 
that message at the place of destination, delivers it thus 
to the person addressed. One who, without objecting 
to this custom, employs a telegraph company, impliedly 
authorizes it to perform its contract in the usual way, 
and is responsible upon the due and correct delivery of 
his message in writing. Such a message, so far as the 
responsibility of its sender is concerned, may be deemed 
equivalent to a letter, or rather — since it is open to the 
inspection of the telegraph company — to a postal card, 
coming from the same person and containing the same 
intelligence.^ For instance, such a message may satisfy 
the Statute of Frauds,^ or may be a libel.* 

1 Utley V. Donaldson, 94 U. S. 29; Wells v, M. & St P. Rd. Co., 80 
Wis. 605; Robinson Works v. Chandler, 66 Ind. 676; Duble v. Batts, 88 
Tex. 812 ; Franklin Bank v. Lynch, 62 Md. 270 ; Dow v. Phillips, 24 111. 
249 ; Calhoun r. Atchison, 4 Bush, 261 ; Chrisman v, Carney, 88 Ark. 
316 ; Taylor v. Steamboat Robert Campbell, 20 Mo. 264 ; Durkee v. Vt. 

C. Rd. Co., 29 Vt. 127. 

^ Coupland v, Arrowsmith, 18 L. T. K. 8. 766 ; Calhoun v. Atchison, 
4 Bush, 261, 266 ; Williamson v. Freer, L. R. 9 C. P. 893 ; Beach v. R. & 

D. Rd. Co., 87 N. Y. 467. 

Statutes hare enacted at times that contracts by telegraph shall be 
deemed to be contracts in writing. Rev. Sts. of Ind. § 4180 ; Comp. Laws 
of Nev. § 3607; Comp. Laws of Utah, tit xi. ch. i. § 11; Gen. Laws of 
Or. ch. 68, § 9; Wash. Code, § 2862. 

. 8 Godwin V, Francis, L. R, 6 C. P. 296 ; Smith v, Easton, 64 Md. 
188. 

« Williamson v. Freer, L. R. 9 C. P. 893. Se6 Whitfield v. Southeastern 
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§ 104. While the employer of a telegraph company is 
responsible upon the words of a message as delivered, 
where tliey are the ones that he authorized, is he respon- 
sible upon them where, owing to the* negligence of the 
company, they differ materially from the ones that he 
authorized ? This question is answered in the negative 
in England ^ and in Scotland.^ In this country, on the 
other hand, it is answered, as a general rule, in the 
affirmative.* 



Ry. Co., 27 L. J. Q. B. 229; Silyer v, Dom. T. Co., 2 Russell & Geldert 
(NoTa Scotia), 17. 

1 Henkel v. Fape, L. R. 6 Exch. 7. 

^ Verdin v. Robertson, 10 Ct of Sess. Cas. (3d series) 36. 

» W. U. T. Co. t;. Shotter (S.C. Ga. 1884), 18 Cent. L. J. 230; Wilson 
V. M. & N. W. R. Co., 81 Minn. 481 ; Rose v. U. S. T. Co., 8 Abb. Pr. Reps. 
V. 8. 408 ; Saveland v. Green, 40 Wis. 431, 440-443 ; Durkee v. Vt. C. Rd. 
Co., 29 Vt. 127 ; Dunning v. Roberts, 35 Barb. 463 (semble) ; N. Y. & Wash. 
Pr. T. Co. V. Dry burg, 35 Penn. St. 298 {dictum) ; Howley v, Whipple, 48 
N. H. 487 {dictum) ; Barons v. Brown, 25 Kan. 410, 414 {dictum), ace. The 
following cases probably answer this question in the affirmative, also: 
C. & St. L. Rd. Co. 9. Mahoney , 82 III. 73 ; C. & I. Rd. Co. v, Russel, 91 
III 298 ; State v. Hopkins, 50 Vt. 316 ; Morgan v. The People, 59 III. 58. 
Cf. § 74, n. Williams v. Brickell, 87 Miss. 682 ; Matteson v. Noyes, 25 Bl. 
591 ; Smith v. Easton, 54 Md. 188 ; Kinghome t;. Mont. T. Co., 18 U. C. 
Q. B. 60; Leslie \k Hervey, 15 L. C. J. 9 {dictum) ; N. Y. & Wash. Pr. T. 
Co. V. Dryburg, 85 Penn. St. 298 (per Sharswood, J.) ; Bigelow's Ld. Cas. 
on Torts, pp. 624-626, contra. 

As a matter of fact, it has been decided in a single instance only 
(W. U. T. Co. V, Shotter, supra), that the receiyer of an altered message 
is entitled to hold the sender responsible upon its terms. The principle 
which would allow him to do so, however, has been considered in other 
cases. It is necessarily considered in that class of cases in which a court 
is called upon to decide whether the message delivered in writing to a 
telegraph company before transmission, or that delivered in writing by 
it at the place of destination, is the original, under the best evidence 
rule, to determine the responsibility of the sender. To this class of cases 
belong all the cases cited above, with the exception of W. U. T. Co. r. 
Shotter, Rose v. U. S. T. Co., Dunning v. Roberts, and N. Y. & Wash. Pr. 
T. Co. V, Dryburg. 

These exceptions may be commented upon as follows : W. U. T. Co. v. 
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Courts have rarely considered at length the relation- 
ship between a telegraph company and its employer. 
The view that the employer of a telegraph company is 
responsible upon a negligently altered message has been 
rested, it seems, upon two ^ different groimds : (1.) A 
telegraph company is the agent of its employer ; conse- 

Shotter, suprot is in point. N. Y. & Wash. Pr. T. Co. v. Dryburg, suprot is a 
dictum. Rose v. U. S. T. Co., supra, seems to affirm that tlie employer of 
a telegraph company is responsible upon a negligently altered message, 
but it does not necessarily determine the question. The case decided 
that the plaintiff, who was the agent of the sender of a message altered 
through the negligence of the defendant, could not maintain an action 
against the defendant for the injury sustained through acting upon that 
alteration. The decision was rested upon the ground that the plaintiff 
had sustained no injury through the act of the defendant, since he 
had a perfect remedy for his loss against the sender of the message. 
The ground of this decision is open perhaps to objection. See § 78. 
Assuming its sufficiency, it may be urged that the case in reality decided 
only that the employer of a telegraph company is responsible upon a 
negligently altered message where the relationship of principal and agent 
exists between him and the receiver of that message, — a decision which 
does not determine the question under consideration. Dunning v. Rob- 
erts, supi-a, is of little weight The case decided simply that the defendant 
was responsible upon a message which was unquestionably correctly trans- 
mitted and delivered, — although it was not the one that he wished sent, 
— upon the ground of the relationship of principal and agent existent 
between himself and the actual sender of the message. The latter, more- 
over, in the absence of the operator of the telegraph company, tele- 
graphed the message, so that no contract at all was made between the 
telegraph company and the defendant. 

^ Mr. Chief Justice Jackson, in delivering the opinion of the court in 
W. U. T. Co. V, Shotter (S. C. Ga. 1884), 18 Cent. L. J. 230, places the 
responsibility of the employer, not, it seems, upon a legal ground, but 
upon a moral one. He says : " We agree with the American doctrine, 
at least, to the extent that, commercial transactions being now conducted 
to so great an extent through the telegraph, a merchant would lose busi- 
ness and credit if he did not settle in accordance with the offer actually 
made, though by mistake of the agency he used to convey it ; and when 
he does so settle in good faith, and was induced to do so by the negli- 
gence of the telegraph company, through its servants, that company 
should respond to him in damages, whether absolutely bound to or not." 
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quently, it renders the employer responsible upon any 
message which it delivers.^ (2.) One who employs a 
telegraph company employs it to do a certain act, — to 
communicate a certain message; consequently, he is 
responsible for the torts of the company committed in 
the performance of that act^ These grounds will now 
be considered separately and in order. 

§ 105. An agent is a person duly authorized to act 
on behalf of another, or one whose unauthorized act 
has been duly ratified.* A general agent may be de- 
fined to be either one who is appointed by his principal 
to transact all his business of a particular kind, or 
one who, engaged in a particular trade or business, is 
employed by his principal in the course of that trade 
or business ; a special agent may be defined to be one 
who is employed to do a particular act.* Whether the 
agency is general or special, the authority delegated 
governs in all questions arising between the principal 
and his agent, out of the agency.^ Whether the agency 
is general or special, a principal is responsible to a third 
person dealing bona fide with his agent, either where the 

1 Durkee r. Vt. C. Rd. Co., 29 Vt. 127 ; Saveland v. Green, 40 Wis. 431, 
440-443 ; Wilson v. M. & N. W. R. Co., 81 Minn. 481. These cases over- 
look, it seems, the fact that a telegraph company, in delivering an altered 
message, does an act heyond the scope both of the authority which the 
employer actually delegates to it, and of the authority that he holds it 
out as possessing. 

2 N. Y. & Wash. Pr. T. Co. v. Dryburg, 36 Pfenn. 298 ; Rose v, U. S. 
T. Co., 3 Abb. Pr. Reps. n. s. 408, 418 {aemUe) ; Howley v, Whipple, 48 
N. H. 487 (dictum). These cases treat as immaterial, it seems, the fact 
that the employer of a telegraph company is absolutely without legal 
right to control that company or its employees in the performance of the 
authorized act. 

• E well's Evans on Agency, p. 1. 

^ Russell on Mercantile Agents, 61, 62 ; Story on Agency (8th ed.), 
§§ 17, 126, n., 127, n. ; Ewell's Evans on Agency, pp. ♦lOl, ♦102. 

* Ewell's Evans on Agency, p. ♦140. 
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agent acts within the scope of the authority actually 
conferred upon him by the principal, or where the agent 
acts within the scope of the authority which he has 
been held out by the principal as possessing.^ But 
whether the agency is general or special, a principal is 
not responsible to a third person dealing with his agent, 
where that agent acts beyond the scope of both of these 
authorities.^ 

The view that one who employs a telegraph company 
to communicate a message is responsible upon a negli- 
gently altered message has been rested (1) upon the 
principle qui fadt per aliumfadt per se. But this posi- 
tion is, it seems, untenable. It is clear that a telegraph 
company is actually authorized by its employer to com- 
municate a certain message, and a certain message only. 
It is also clear, it seems, that it is not held out by him 
as possessing an authority to communicate any, as 
distinguished from a certain, message. It may be 
urged in objection that a telegraph company is a general 
agent making a business of communicating messages ; 
and, consequently, that one who employs it, although he 
employs it to communicate a particular message, is re- 
sponsible to one ignorant of that limitation upon any 
act which the company does within the regular scope of 
its business, — upon any message, consequently, which it 
delivers. This objection, however, is not sound. If a 
telegraph company made a business of communicating 
any, as distinguished from certain, messages in be- 
haK of its employers, then, indeed, one who employed it 
to communicate a particular message would be respon- 
sible to one ignorant of that limitation upon any mes- 

1 Story on Agency (8th ed.), §§ 73, 127, n., 133; Ewell'a Evans on 
Agency, p. *140. 

2 Story on Agency, § 133. 
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sage which the company might deliver. But a tele- 
graph company does not make a business of conmiuni- 
cating any^ as distinguished from certain^ messages 
in behalf of its employers. It makes a business of com- 
municating the exact messages which it receives from 
its employers. Consequently one who employs a tele- 
graph company to communicate a certain message does 
not hold it out as authorized to communicate any other 
message. The authority that he actually delegates to 
the company is identical with the authority that he 
holds it out as possessing. In short, the delivery of any 
message other than the authorized one is an act wholly 
beyond the general scope of the business of a telegraph 
company, and one upon which the employer is not re- 
sponsible. Without doubt, the receiver of an altered 
message is frequently ignorant of the alteration. But 
his ignorance cannot generate the sender's liaBility. It 
is needless to state that the public, inclusive, of course, 
of the receivers of messages, are perfectly well aware of 
the scope of the business of a telegraph company. It is 
perhaps equally needless to state that it is immaterial 
— so far as the responsibility at present under consid- 
eration is concerned — whether a particular receiver of a 
message is or is not ignorant of the scope of that busi- 
ness. It is true that one who, ignorant of a limitation of 
the agent's authority, deals with a general agent in the 
regular scope of his business binds the principal. It is 
also true, however, that one who, ignorant of the regular 
scope of the agent's business, deals with a general agent 
beyond the regular scope of his business does not bind 
the principal. The principal clearly does not hold the 
agent out as authorized to act beyond the regular scope 
of his business. It is the duty of a person dealing with 
a general agent to ascertain, if ignorant, what that scope 
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is, and he cannot bind the principal upon the ground 
that he failed to perform this duty.^ 

A telegraph company may perhaps be called a special 
agent, since it is employed to do a pai*ticular act ; namely, 
to communicate a certain message. If so, the employer 
is responsible upon the message as delivered only where 
that message is the one which he authorized the com- 
pany to communicate, unless perchance he has held the 
company out as authorized to communicate any, as dis- 
tinguished from a certain, message.^ It is clear that he 
does not so hold it out in simply employing the company 
to communicate a certain message. To maintain that 
he does is practically to maintain that one who employs 
another to do a particular act holds him out, ipso factOj 
as authorized to do any act of a similar kind, — a clearly 
untenable position. 

As an individual employs a telegraph company simply 
to communicate a specified message, and as a telegraph 
company makes a business of communicating only the 
specified messages which it receives from its employers, 
it seems that, so far as the responsibility at present 
under consideration is concerned, there is no difference 
in effect between calling a telegraph company a general 
agent and calling it a special agent. In conclusion, a 
person who employs a telegraph company authorizes it, 
and holds it out as authorized, only to communicate a 
certain message ; and while he is responsible, upon the 
principle quifacit per alium facit per se, upon that mes- 
sage if the company duly delivers it, he is not, upon that 
principle, responsible upon any other message which the 
company may deliver in its stead. 

1 Story on Agency (8th ed.), § 183. 

2 Story on Agency (8th ed.), § 126 and n. ; Ewell's Evans on Agency, 
p *106. 
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§ 106. In this country, the delivery by a telegraph 
company of a negligently altered message is, if tiie 
message is acted upon by the receiver to his detriment, 
a tort. The view that one who employs a telegraph 
company is responsible upon a negligently altered mes- 
sage has been rested (2) upon the ground that as one who 
employs a telegraph company employs it to do a par- 
ticular act, — to communicate a certain message, — he 
is responsible for the torts of the company committed in 
the performance of that act. The general rule is that 
an individual is responsible only for acts done either by 
himself, or, upon the principle qui facit per alium facit 
per SBj by one whom he has authorized to do those acts.^ 
But this rule is subject to an exception where, in the 
execution of the particular act which the agent is au- 
thorized to do, the relationship of master and servant is 
superimposed upon that of principal and agent.^ The 
former relationship is superimposed upon the latter 
only where the principal is entitled in law to control the 
manner in which the agent does the authorized act.^ 
Where the principal has that right, he is responsible for 
the torts of his agent committed in the execution of the 
authorized act. Where the principal does not have that 
right, the agent alone is responsible for his torts. 

Can it be said that one who employs a telegraph com- 
pany is responsible for its torts committed in the exe- 
cution of the authorized act, — the communication of a 
particular message ? It seems not. It is true that the 
delivery of an altered message by a telegraph company 
is an act done in the execution of the act which the 

1 Story on Agency (8th ed.), §§ 451, n., 468«, n. 1 (4). 

2 Story on Agency (8th ed.), § 461, n. 

» Story on Agency (8th ed.). §§ 461, n., 454, notes ; Thompson on Neg- 
lifjence, pp. 892, 898, 899, 900 ; Cooley on Torts, 549 ; 2 Kenf s Com. (12th 
ed.), 260, n. 1 (d). 
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company is employed to do. It is equally true, however, 
that the relationship of master and servant does not 
exist between its employer and a telegraph company. 
A telegraph company is in the exercise of an indepen- 
dent calling. It undertakes to communicate intelligence 
by telegraph at established rates. The exact manner in 
which it performs the delicate service of telegraphing 
intelligence is but little understood by the public. It is 
hardly to be expected that a telegraph company would 
permit interference in the manner in which it performs 
its work, even if its employer should care to interpose. 
It is needless to state that, as a matter of fact, it retains 
exclusive control of that manner. As the employer of a 
telegraph company is absolutely without power to con- 
trol in any way the manner in which the company 
performs the work which he employs it to " do, the 
relationship between them is not that of master and 
servant.^ Consequently one who employs a telegraph 

1 The position of a telegraph company toward its employer, as stated 
in the text, seems to be in effect that of an independent contractor. 
Cf . N. Y. & Wash. Pr. T. Go. v. Dryburg, 86 Penn. St. 208, 800. An inde- 
pendent contractor may be defined to be one who, in the exercise of an 
independent employment, contracts to do a certain piece of work on 
specified terms in a particular manner and free from the control of the 
other party to the contract. See previous note. The term "independent 
contractor " is generally used, it is true, to denote one who is employed 
or authorized to do an act— for instance, to build a house — which doea 
not aflect, or which affects only incidentally, the relationship of his em* 
ployer to third persons. But it would seem to be open to doubt whether 
the purposes for which an act is to be done by an employee should deter- 
mine his status towards his employer. Assuming that a telegraph com- 
pany is an independent contractor, its employer is not responsible for 
the negligence of that company in the performance of its contract. An 
independent contractor represents his employer only in the due com- 
pletion of the work which he is employed to do. The exceptions to the 
general rule, that in the relationship of contractor and contractee the em- 
ployer is not responsible for the negligence of the employee in the per- 
formance of the authorized act, do not afiect the position of the employer 



i 
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company is not responsible for its delivery of a negli- 
gently altered message, — a tort. The company alone is 
responsible for that tort. 

§ 107. Where a person is under no legal obligation to 
send intelligence to another, he abstains from doing so 
at his option. Where, however, a person is under a legal 
obligation to send intelligence to another, he is liable 
prima facie for a failure to do so. Generally an obliga- 
tion of this nature can be performed either by mail or 
by telegraph. At times, however, it can be performed by 
one only of these means of communication. But when 
it can be thus performed and in that case, by which means 
it must be performed cannot be exactly stated. The 
proper mode of communication depends always upon the 
facts and circumstances of each case. It may depend, 
for instance, upon an agreement or authorization, ex- 
press or implied, between the parties ; upon the manner 
in which the communication of a message of the nature 
of tlie one in question is usually effected; upon the 
necessity that the intelligence, as delivered, should be 
in the handwriting of the sender ; and, generally, upon 
the advantages of a probably correct and immediate 

of a telegraph company. These exceptions are based upon the principle 
that one who is under an obligation, imposed either by his own contract 
or by law, to do a certain act, cannot evade liability for a failure to do 
that act by simply employing an independent contractor to do it for 
him. The employer of a telegraph company Is under the obligation im- 
posed by contract only where he has expressly agreed with the person 
addressed to deliver to him the message which he delivers to the com- 
pany. He is not under the obligation imposed by law, since that obli- 
gation attaches, where it attaches at all, only to an occupier of fixed 
property, who is responsible, as such, to one who is injured in the use 
or management of that property, whether in the hands of his servant 
or of an independent contractor. The responsibility of the occupier is, it 
seems, dependent upon the principle that his premises are a nuisance, — 
a principle which overrides the particular relationship between the occu- 
pier and his employee. See § 140, n. 
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communication of intelligence by telegraph as compared 
with those of a slower, safer, and cheaper communication 
of it by mail. 

It may be stated, as a general rule, that where the 
purposes of a communication of intelligence can be ef- 
fected equally well by post and by telegraph, the former, 
as the surer and cheaper mode, should be employed ; and 
that where they can be effected only by an immediate 
communication, the telegraph should be. It has been 
held, for instance, that an agent, who is under an obliga- 
tion in the ordinary course of business to communicate 
information to his principal concerning a ship and cargo, 
ought to telegraph their loss to him, where that means 
of communication is in general use ; and that if he omits 
to discharge this duty, and the principal, ignorant con- 
sequently of a fact which the underwriter is entitled to 
know, effects an insurance, the insurance is void, on the 
ground of concealment and misrepresentation.^ Again, 
where, in the performance of a carrying contract, a fact 
arose which necessitated a material change in the pre- 
scribed manner of performance^ the failure to telegraph 
for instructions — facilities to do so being at hand — 
was held to be a breach of duty on the part of the 
carrier.^ 

Where intelligence of a certain nature is by a well- 
established usage sent by one mode of communication, 
the safest course to pursue in sending intelligence of 
that nature is to follow the usage. Thus, the safest 
course to pursue in sending a notarial protest of a bill of 
exchange for non-acceptance or for non-payment is to 
send it by mail, in accordance with the common usage, 
and not by telegraph ; since the mere sending of such a 

1 Proudfoot V. Montefiore, L. B. 2 Q. B. 611. 
« The Convoy's Wheat, 3 Wal. 226. 

13 
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protest by telegraph might not be deemed equivalent in 
law to the sending of it by mail.^ 

§ 108. Where a person is under no legal obligation to 
act upon the intelligence that he receives from another, 
his refusal to do so is purely a matter of personal interest. 
Where, however, a person is under a legal obligation to 
act upon the intelligence which he receives from another, 
he is liable, prima faoiej for a refusal to do so. The duty 
of a person, under a legal obligation to obey the orders 
of another, upon the receipt of a telegram purporting to 
come from that other, will now be considered. The 
position of the receiver of a telegram differs from that 
of the receiver of a letter as regards the certainty both 
of the correctness of the intelligence received and of the 
genuineness of the sender.^ The receiver of a letter 
with an unbroken seal is practically certain that the 
letter contains exactly the same intelligence that it con- 
tained when it left the hands of the sender. The chance 
that the person from whom the letter purports to come 
did not in reality authorize it, the chance of imposition, 
is comparatively slight. The handwriting, moreover, 
often assures the receiver, if necessary, of the genuine- 
ness of the sender. On the other hand, the receiver of an 
apparently correct telegram cannot be certain that it does 
not contain an undisclosed error, nor can he, through a 
knowledge of the handwriting of the person from whom 
the telegram purports to come, guard against imposition, 
— for which the telegraph, with the comparatively slight 
danger which the impostor runs through its use, ofiFers 
peculiar facilities. In connection with this subject, it will 
be remembered that a telegraph company does not guar- 
anty to the receiver of a message the identity of the 

1 Cf. Godwin v. Francis, L. B. 6 C. P. 295, 803. 
a Cf . § 186, posL 
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sender.^ Now it may be urged, upon the ground of this 
doubt of the correctness and genuineness of a telegram, 
that one who is uiider an obligation to obey the orders of 
another is justified in refusing to act upon telegraphed 
orders, in the absence of an express or implied authoriza- 
tion to act upon them. The importance of this uncer- 
tainty, however, is likely to be overrated. A telegraph 
company usually delivers the exact words which it is 
authorized to deliver ; and where it delivers other words, 
those words usually disclose the probability of error 
to the receiver. While it is true that the telegraph 
offers peculiar facilities and unguarded opportunities to 
impostors, it is none the less true that the receiver of a 
telegram is practically certain, as a general rule, of the 
identity of the sender. In addition to a knowledge of the 
circumstances connected with the sending of a despatch, 
a knowledge which, in many cases, assures him of the 
genuineness of the sender, the receiver often realizes 
from the telegram itself the entire improbability of im- 
position ; as, for instance, where he sees that compliance 
with the order can in no way benefit an impostor. 

The chances of undisclosed error and of imposition are 
so slight, that it is well settled that a person, under a 
legal obligation to obey the orders of another, is not 
justified in refusing to obey an order purporting to come 
from that other, merely upon the ground of its trans- 
mission by electricity.^ A person, for instance, is not 
justified in disregarding notice of the granting of an 
injunction simply because he receives it by telegraph ; 

1 W. IT. T. Co. V. Meyer, 61 Ala. 158. 

2 Cape May, &c. Rd. Co. v. Johnson, 86 N. J. Eq. 422 ; Morgan v. The 
People, 59 111. 58 ; Bryant, in re, 4 Ch. Div. 9S ; Langtry, ex parte. Smith, 
ex parte, Bishop, in re, 13 Ch. Div. 110 ; Tonkinson v. Cartledge (coram 
Jessel, M. B.), reported in 22 Alb. L. J. 123. 
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and in proceeding to do what the notice informs him he 
is commanded not to do.^ 

§ 109. Where a person, under a legal obligation to 
obey the orders of another, has reasonable ground to 
doubt either the genuineness or the correctness of a tele- 
graphed order purporting to come from that other, he 
ought, not only to abstain from acting upon the telegram 
as received, but also to make reasonable efforts to ascer- 
tain, by retelegraphing or other means, whether the person 
from whom the despatch purports to come actually sent 
him an order, and, if he did, what the true order was.^ 
/ § 110. The responsibility of the employer of a tele- 
grapli company upon the contents of a message as de- 
livered, the duty of a person under a legal obligation to 
send intelligence to another to use the telegraph, and 
the duty of a person under a legal obligation to obey the 
orders of another to act upon telegraphed orders, have 
been considered in the previous sections. The qiiestion 
that next presents itself for consideration is the point 
of time when a contract by telegraph is complete. Is 
it complete when the telegraph company contracts with 
the offeree to communicate the message accepting the 
offer, or is it complete only when the telegraph company 
delivers that message to the offerer? As introductory 
to the consideration of this question, it is important to 
state the generally accepted difference between the time 

1 See cases supra. It has been held, however, that a person who has 
violated an injunction wiU not be committed for contempt when he 
swears that, although he received notice of the injunction by tele- 
graph, he bona fide believed that no injunction had been granted; and the 
circumstances show that such a belief was not unnatural. Bryant, in re, 
supra; Tonkinson v, Cartledge, supra. On the otlier hand, violation of 
an injunction is not excused upon the ground that it wns done upon the 
advice of counsel. Cape May, &c. Rd. Co. v. Johnson, supra. 

^ fiishop, in re, supra ; Tonkinson v. Cartledge, supra. See §§ 75, 76. 
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when oral contracts are complete and the time when 
contracts by mail are complete ; and to briefly consider 
the reasons for that difference, so far as they are appli- 
cable to contracts by telegraph. An oral contract is 
complete only when the words of acceptance are com- 
municated to the offerer. Now, although postal facilities 
were established solely to afford a convenient means of 
communicating intelligence, a contract by mail is gen- 
erally deemed to be complete when a properly addressed 
letter of acceptance is mailed to the offerer, — if only 
that letter is mailed before the offer is revoked either 
expressly or by lapse of time.^ 

§ 111. The view that a contract by letter is complete 
when a properly directed letter of acceptance is mailed 
has been rested upon several grounds. It has been 
rested (1) upon the ground that the post-oflBce is the 
agent of the offerer, and consequently that its receipt of 
the letter of acceptance completes the contract, upon the 
principle quifacitper aliumfadt per se? But admitting 

^ Vassar v. Camp, 1 Kern. 441 ; Thomson v. James, 18 Dunlop, 1 ; 
Adams r. Lindsell, 1 B. & Aid. 681 ; Potter v. Saunders, 6 Hare, 1 ; 
Mactier v. Frith, 6 Wend. 103; Tayloe r. M. F. Ins. Co., 9 How. 890; 
Harris's Case, L. R. 7 Ch. App. 687, ace. ; McCulloch v. Eagle Ins. Co., 
1 Pick. 278 ; Countess of Dunmore ». Alexander, 9 Sli. & Dunl. 190 ; Br. 
& Am. T. Co. V, Colson, L. R. 6 Exch. 108 ; Langdell's Summary to 
Selected Cases on Contracts, §§ 6, 11-15, 161, contra, ^ 

Many of the cases, in which the point of time when a contract by 
mail is complete has been considered, rested in reality upon some other 
ground. In addition, however, to the cases exactly deciding the point, 
so much has fallen from judges to the effect that a contract by mail is 
complete upon the mailing of a properly addressed letter of acceptance, 
that that view must be deemed generally established. Mr. Langdell's 
reasoning, that a contract by mail is complete only when the offerer 
reads the letter of acceptance, — reasoning which the writer thinks is 
unanswerable upon strict legal principles, — has been criticised severely 
by Mr. Justice Holmes. Holmes's Common Law, 306-307. 

2 Hebb's Case, L. B. 4 Eq. 9. 
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that the post-office is the agent of the person who sends 
a letter, it can be his agent only to the extent to which 
it is to act, — to the extent of delivering the letter ; it 
does not undertake, nor is it authorized, to go further, 
and as an agent effect the purposes for which the de- 
livery of the letter is desired.^ 

The view at present under consideration has been 
rested (2) upon the ground that the offeree, in mailing 
the letter of acceptance, does an overt act signifying his 
acceptance of the offer, — does everything, in fact, which 
he can do as a reasonable man to complete the contract.* 
But the mere performance of an overt act signifying the 
wish or intention of the offeree to accept an offer has 
never in itself been held to complete the contract. 
Many such acts are necessarily done before the letter of 
acceptance is posted, yet it is at least only when that is 
done that the contract can be deemed complete. Ad- 
mitting that the offeree, in posting the letter of accept- 
ance, does all that he can reasonably be expected to do 
toward completing the contract, it does not necessarily 
follow that the contract is thereby completed. One 
who wishes to make or to revoke an offer does all that 
he can reasonably be expected to do towards effecting 
that wish when he writes it out and mails it. But an 
offer or a revocation of an offer is effective only when it 
is communicated. In a contract of mutual promises the 
consideration for eacli promise is the counter promise. 
The contract is complete only when the promise of the 
offeree is made, and the promise is made in legal con- 
templation only when it is communicated to the offerer. 

A distinction, apt to be forgotten, must be drawn 

1 Dickson v. Reuter's T. Co., 2 C. P. Div. 62, 69. 

2 Dunlop V. Higgtns, 1 H. of Ld. Cases, 381, 898; Treror ». Wood, 86 
N. Y. 307 (contract by telegraph). 
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between contracts consisting of mutual promises and 
those consisting of a promise by one party, and, as a 
consideration for it, the performance of an act, not the 
making of a counter-promise, by the other. A contract 
of tlie latter class is complete when the act is performed. 
If, however, the performance of the act does not take 
place in the presence of the offerer, it may be the duty 
of the offeree to inform him of that fact within a rea- 
sonable time ; a duty of this description is complied with 
if the offeree mails to the offerer within that time a 
properly addressed notice of performance.^ The reason 
why the letter of the offeree should become effective in 
one class of contracts only when it is delivered to the 
offerer, while it becomes effective in the other class sim- 
ply when it is mailed to him, is well marked. In the 
former class of contracts the letter contains that which, 
upon communication to the offerer, becomes a counter- 
promise, — the consideration for the promise of the 
offerer. In the latter class of contracts it contains sim- 
ply information of the performance of the consideration, 
— information, in other words, of the completion of the 
contract. A failure in the latter class of cases to mail 
the letter does not, in the absence of a stipulation to 
the contrary, prevent the formation of a contract, 
although it may defeat one already made ; that is, the 
mailing of the letter is not the performance of a con- 
sideration, although it may be compliance with a condi- 
tion subsequent. 

The view that a contract by letter is complete when a 
properly addressed letter of acceptance is mailed has 
been rested (3) upon the ground that if the contract is 
not complete then, it can never be complete ; for if to 
constitute an aggregatio mentium it is necessary that the 

1 LaDgdell's Summaiy to Selected Cases on Contracts, § 6. 
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offerer should know of the formation of the contract 
the moment the formation occurs, it must be equally 
necessary that the offeree should know of that fact at 
the same moment ; and since communications by mail 
might go on ad infinitum without accomplishing this 
effect, a contract by mail could never be completed.^ But 
to constitute an aggregatio mentium^ it is not necessary 
that both parties should know of the formation of the 
contract at the exact moment that the formation occurs. 
One who makes an offer by mail is presumed to be mak- 
ing that offer during every instant of the letter's trans- 
mission, and the contract formed in accordance with that 
offer is complete upon the performance of the considera- 
tion. If the consideration for the offer consists in the 
performance of an act, the contract is complete when 
the act is performed ; if it consists in a counter-promise, 
the contract is complete when the promise is made, and, 
in strict legal contemplation, the promise is made only 
when it is communicated to the offerer. Further commu- 
nication may be a convenience, but can affect nowise 
the rights and liabilities of the parties to the contract. 

§ 112. The consideration of the point of time when a 
contract by mail is complete prepares the way for a con- 
sideration of the point of time when a contract by tele- 
graph is complete. The cases in which this subject has 
been most thoroughly treated favor the view that the 
difference in the two modes of communication does not 
create a difference in the time when contracts by them 
are complete ; and, consequently, that a contract by 
telegraph is complete when a properly directed message 
of acceptance is delivered to a telegraph company for 
transmission to the offerer, — if only that message is 

1 Adams v. LindseU, 1 B. & Aid. 681 ; Minn. Oil Co. v. Collier White 
Lead Co., 4 DiU. 431 (contract by telegraph). 
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delivered to the company before the offer is revoked, 
either expressly or by lapse of time.^ / 

§ 113. The already considered objections to the gen- 
erally accepted view of the time when a contract by mail 
is complete apply with equal force to the view that a 
contract by telegraph is complete upon the delivery of 
the message of acceptance to the telegraph company. 
Certain distinctions between the two modes of commu- 
nication, as affecting this view, have been either over- 
looked or deemed immaterial. One of these distinctions 
is, that while the control of the mail is wholly in the 
hands of the government, that of the telegraph is wholly 
in the hands of private individuals ; and, consequently, 

1 Trevor v. Wood, 36 N. Y. 307 (overruling 8. c. 41 Barb. 256) ; Ste- 
venson V. McLean, 5 Q. B. Div. 846 ; Minn. Oil Co. v. Collier White Lead 
Co., 4 Dill. 431 ; Baker v. Holt, 66 Wis. 100, ace. ; Squire v. W. U. T. 
Co., 98 Mass. 282 ; True v. Int. T. Co., 60 Me. 9, 22; Prosser v. Hender- 
son (dictum) y contra. 

In Minn. Oil Co. v. Collier White Lead Co., tsupra, it was unnecessary 
to determine when a contract by telegraph is complete, as in the opinion 
of the court the offer had lapsed before the message of acceptance was 
delivered to the telegraph company. In Baker v. Holt, supra, the mes- 
sage sent by the offeree was interpreted as a counter-offer, not as an 
acceptance. Moreover, the offer had lapsed, it seems, before that mes- 
sage was sent. On the other hand, in Squire v. W. U. T. Co., supra, and 
in True v. Int. T. Co., supra, the question was hardly raised, although, it 
seems, it was necessarily decided. In each of these cases the offeree sued 
the telegraph company in contract for the failure to deliver the message 
of acceptance, and recovered damages for being deprived of the benefit 
that he would have obtained through the completion of the contract with 
the offerer. Now, if the latter contract had been deemed complete upon 
the delivery of the message of acceptance to the telegraph company, the 
offeree would have sustained, it seems, no injury through the failure to 
communicate the message to the offerer, and in an action against the 
company, consequently, could have recovered only nominal damages. 
But see § 114. 

Of course a party may make, in his offer, the completion of the con- 
tract dependent upon his receipt of the message of acceptance. Lewis r. 
Browning, 180 Mass. 178. 
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that a telegraph company cannot be considered a public 
agent or servant in the sense that the post-oflice can be. 
This distinction is immaterial, it seems, upon the ques- 
tion whether either a telegraph company or the post- 
office is the agent of a private individual to complete 
a contract in his behalf. A telegraph company is em- 
ployed to communicate a certain message. It neither 
undertakes, nor is authorized, to go further, and effect, 
as an agent, the purposes for which the communication 
of that message is desired by the employer. It is simply 
a forwarder of the message.^ 

Another distinction is, that while one who mails a 
properly directed letter can do nothing to aid its delivery, 
one who sends a message by telegraph can, for a small 
additional charge, have the safe delivery of the mes- 
sage insured; or can, for an even smaller additional 
charge, have the message repeated, and*thereby ascertain 
whether any further attempt to secure the receipt of the 
message at the place of destination is necessary. This 
distinction might affect those who rest the generally 
accepted doctrine of the time when a contract by mail is 
complete solely upon the ground that an offeree, in mail- 
ing a properly directed letter of acceptance, does all that 
he can reasonably be expected to do toward completing 
the contract. 

Finally, the telegraph differs from the mail not only 
in offering facilities unknown to the mail for procuring 
the safe delivery of intelligence, but also in the fact that 
the danger incident to the single transmission of intel- 
ligence by telegraph is far greater than that incident to 
the transportation of a letter by mail. It is upon this 
combined ground that the distinction in the points of 
time when contracts by these two modes of communi- 

1 Dickaon v. Reuter's T. Co., 2 C. P. Diy. 6^; a. o. 8 C. P. Dlr. 1. 
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cation are complete will, where it exists at all, be 
probably placed. 

§ 114. The view that a contract by telegraph is com- 
plete upon the delivery of the message of acceptance to 
the telegraph company engenders, perhaps, the conse- 
quence that a telegraph company, although admittedly 
negligent, can never be liable in more than nominal 
damages for the failure to communicate such a message. 
In favor of . this consequence it may be urged that the 
offeree sustains no injury' through the negligence of the 
company, since, whether there is or is not negligence, 
the contract with the offerer is complete upon the comple- 
tion of the contract with the telegraph company to send 
the message. The offeree can recover, consequently, in 
an action against the company, only nominal damages. 
Now, in entering into the contract with the telegraph 
company, in completing in so doing the contract between 
himself and the offerer, the offeree acts solely for him- 
self and for his own benefit. Consequently the offerer, 
whose injury is simply the injury sustained through 
being deprived of the benefit that he would have de- 
rived from the performance of a contract which he was 
not a party to, and which was not made for his benefit, 
is wholly without right of action against the company. 
In denial of the consequence at present under consid- 
eration, it may be urged that as a party cannot escape 
liability for a tort by pleading that the plaintiiBP has 
a perfect remedy against a third person,^ so a party 
cannot escape liability for a breach of contract by mak- 
ing a similar plea ; and, consequently, that an offeree can 
recover, in an action against a telegraph company for 
the failure to communicate his message of acceptance, 
the damages that might reasonably have been contem- 

1 See § 78. 
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plated as likely to ensue from such a failure.^ It will be 
noticed that the view that a contract by telegraph is 
complete only when the company delivers the message of 
acceptance to the offerer does not create the difficulty 
just considered, — the offeree being entitled, undoubtedly, 
to recover substantial damages from the company for its 
breach of contract. 

§ 115. The distinctions hitherto considered between 
the two modes of communication will probably be deemed 
insufficient to vary the points of time when contracts by 
them are complete, and a contract by telegraph, conse- 
quently, will probably be deemed complete at the time 
when, in the opinion of the court determining the ques- 
tion, a similar contract by mail would be. The extent to 
which these two modes of communication can be used 
interchangeably in completing contracts has received 
little consideration. Where a contract, by either mode, 
is complete only when the acceptance of the offer is de- 
livered to the offerer, the mode by which that delivery is 
effected is purely in the option of the offeree. Where, 

^ Id connection with the text two questions may be suggested. (!•) If 
an offerer should use in his message some such phrase as, " answer only 
if you accept," — a phrase which, we wiU admit, does not make the com- 
pletion of the contract dependent upon the receipt of the acceptance, — 
does not a telegraph company, in negligently failing to' deliver the 
acceptance, carelessly misrepresent to the offerer, that his offer is not ac- 
cepted? (2.) Suppose that an offerer could and would have performed 
the contract between himself and the offeree if he had known of it in 
due time, that is, if the telegraph company had duly communicated the 
acceptance, but that he is unable — for instance, through his sudden 
financial failure — to perform the contract when he finally hears that it 
was made ; and, consequently, that the offeree suffers serious loss through 
the negligence of the company : is the offeree prevented from recover- 
ing substantial damages from the telegraph company upon the ground 
that he has suffered, in contemplation of law, tio damage, since he has a 
claim against the offerer for breach of contract, — a claim which the 
offerer is, admittedly, wholly unable to satisfy ? 
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however, a contract, by either mode, is complete simply 
upon the delivery to that mode of the message of accep- 
tance, other considerations present themselves : the posi- 
tion of the offerer must be taken into account. Does the 
delivery to one of these modes of communication of the 
acceptance of an offer communicated by the other com- 
plete the contract ? It has been held to do so.^ Does the 
delivery to one telegraph company of the acceptance of 
an offer communicated by another company complete the 
contract ? This question also has been answered in the 
affirmative.^ It is probable that, in the absence of an 
understanding to the contrary, a contract will be gener- 
ally deemed complete where the mode of communication 
which the offeree employs is one which, under the facts 
and circumstances of the case, he might reasonably 
employ. 

1 Stevenson i^. McLean, 5 Q. B. Div. 846 (in England, however, the 
mail and telegraph are both under the control of government). But see 
Quenerduaine v. Cole (Q. B. Div. 1883), 32 W. R. 186, per Grove, J. 

2 Trevor v. Wood, 36 N. Y. 807 (overruling s. c. 41 Barb. 266). 
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CHAPTER X. 

EVIDENCE. — TELEGBAPH MESSAGES ABE PBIVILE6ED COM- 
MUNICATIONS, WHEN. — THEY CAN BE PBODUCED IN COUBT 
BY WHAT LEGAL PBOCESSES. 

§ 116. Whetheb a telegraph message is a privileged 
communication in the hands of its parties, the sender 
and the receiver, depends entirely upon the laws relating 
to privileged communications generally. The fact that 
the communication was effected by telegraph instead of 
by some other way is wholly immaterial. The mode of 
communication has never been held to determine the 
question of privilege. 

§ 117. Whether a telegraph message, as such, is a 
privileged communication where it is in the hands of a 
telegraph company not a party to the suit in which the 
disclosure of that message is desired, has been a mooted 
question. It is certainly an important one. A telegraph 
company acquires, as a necessary incident to its employ- 
ment, exact knowledge of every message which it agrees 
to communicate. It preserves, usually, for purposes of 
its own, the messages which it transmits and receives 
over its lines ; its right to do so has never been questioned. 
A telegraph company usually becomes, therefore, a vast 
repository of information. Should this information be 
protected from disclosure in courts of justice ? In Eng- 
land, previous to the assumption by government of the 
control of the telegraph service, this question was invari- 
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ably answered in the negative ; ^ since that time, it has 
been answered, in the earlier cases, in the affirmative,* 
and in the later ones, in the negative.^ In America, 
where the subject has been much more thoroughly con- 
sidered, this question has been uniformly answered in 
the negative ; * this answer, moreover, is affected neither 
by a statute subjecting to fine and imprisonment any 

1 The Coventry Case, 1 O'M. & H. 97, 104 ; s. c. cited also, and 
usually, as Ince's Case, 20 L. T. n. b. 421 ; The Bridgewater Case, 
1 O'M. & H. 112, 114 ; The DubUn Case, 1 O'M. & H. 270, 271. 

« The Taunton Case, 2 O'M. & H. 66, 72 ; The Stroud Case, 2 O'M. & 
H. 107, 110. 

» The Bolton Case, 2 O'M. & H. 188, 139 ; The Harwich Case, 8 O'M. 
& H. 61, 62 ; Smith, in re, 7 L. R. Jr. 286 ; Tomline ». Tyler, 44 L. T. n. 8. 
187. 

^ Henisler v. Freedman, 2 Pars. Sel. Cas. 274 ; State v, Litchfield, 68 
Me. 267 ; Nat. Bank v. Nat. Bank, 7 W. Va. 544 ; Brown, ex parte, 7 Mo. 
App. 484 ; 8. G. on appeal, 72 Mo. 83 ; Wood v. Miller, 65 Iowa, 168 ; 
Waddell's Case, 8 Jur. n. 8. pt 2, p. 181 (decided in Newfoundland) ; Les- 
lie V, Hervey, 15 L. C. Jur. 9 

In U. S. V. Babcock, 8 Dill. 566, the objection to the production of tel- 
egraph messages in the hands of a telegraph company was based upon the 
breadth of the demand for messages, not upon the ground that telegraph 
messages are, as such, privileged communications. In U. S. v. Hunter 
(I). C. Miss. 1882), 15 Fed. Rep. 712, the court rested its decision upon 
the former ground, and did not touch upon the latter one. In Common- 
wealth V. Jeffries, 7 Allen, 548, the question under consideration was not 
raised. Even if the communication to a telegraph company of the con- 
tents of the message which that company is to communicate be deemed 
privileged, the privilege can at least be waived by the party who made 
it. Consequently, Phelps v. A. & P. T. Co., 46 Wis. 266 (in which also 
the question was not raised), has little bearing upon the subject. 

An able and exhaustive article by Mr. Hitchcock, favoring the nega- 
tive answer to this question, may be found in 5 S. L. Rev. 478. On the 
other hand, Mr. Justice Cooley strenuously advocates the affirmative an- 
swer to the question under consideration. Cooley's Constitutional Lim- 
itations (2d ed.), 307, n. ; 27 Am. L. Reg. v. 8. 18, p. 65. The learned 
justice asserts that either party to a despatch could waive its privilege in 
the hands of the telegraph company. In this view Wood v. Miller, supra, 
and perhaps Nat. Bank v, Nat. Bank, supra, are not inconsistent with 
bis argument. 
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agent of a telegraph company who intentionally, unlaw- 
fully, or wilfully exposes the contents of telegraph de- 
spatches,^ nor by a statute imposing a penalty upon any 
agent of a telegraph company who discloses the contents 
of a private despatch to any person other than the person 
addressed, or his agent.^ 

§ 118. Those who urge that telegraph messages in 
the hands of telegraph companies should, as such, either 
form a new, or fall within an already existing, class of 
privileged communications do not attempt to support 
their position upon the relationship of the parties or the 
subject-matter of the messages, — grounds upon which 
communications between husband and wife, and those 
between attorney and client, are privileged ; or, further, 
upon the confidential nature of the communications, — 
a clearly untenable ground. They base their position 
either upon that ground of public policy which sustains 
those penal statutes of the United States which in eflFect 
give inviolability to postal communications during their 
transportation by mail, or upon particular statutes giving 
inviolability to telegraph messages in the hands of tele- 
graph companies. These grounds will be treated sep- 
arately and in order. 

§ 119. The statutes giving in effect inviolability to 
postal communications in the mail ^ were enacted upon 
the ground that the post is an indispensable means of 
communication, and that its inestimable value to the pub- 
lic would be seriously impaired if postal communications 
should be other than inviolable during transportation. 
It was seen that, if communications in the mail should 

^ Henisler v. Freedman, supra; LesUe v, Henrey, supra; WaddeU's 
Case, supra ; Wood v. Miller, supra, 

^ Brown, ex parte, 7 Mo. App. 484, 492. 
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be inviolate, communications for illegal purposes could 
incidentally be effected by mail with perfect impunity. 
It was also seen, however, that, if communications in 
the mail should not be inviolate, communications for 
illegal purposes could rarely be intercepted, at least 
without frequently disclosing a vast amount of other 
correspondence, whose secrecy, immaterial for any pur- 
poses of justice, might be of the utmost importance to 
its parties. It was further seen that, if communications 
in the mail should not be inviolate, knowledge of the 
chance of disclosure of communications therein would 
tend to check that free intercommunication of intelli- 
gence which the government favors. The unimpeded 
opportunity to use the mail for illegal objects was rec- 
ognized, therefore, as an evil of little consequence in 
comparison with the injury resulting from the publi- 
cation, and the fear of publication, of correspondence 
uncalled for by the purposes of justice. 

Those who base the view that telegraph messages in 
the hands of telegraph companies are privileged communi- 
cations, upon that ground of public policy which sustains 
the postal statutes of the United States, deny the mate- 
riality of the difference in the management of the two 
means of communication; and urge that the telegraph, as 
the post, is an indispensable means of communication, 
and consequently that the fear of publication of messages 
in the hands of telegraph companies injures the commu- 
nity more by deterring communication by telegraph than 
the absolute inviolability of those messages would injure 
it by protecting, occasionally, illegal messages. In the 
consideration of this view it may be admitted that in- 
violability was accorded to postal communications, not 
because of the governmental as distinguished from pri- 
vate management of the mail, but because of the im- 

14 
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portance of the mail as a means of communication, and 
because of the injury which the public as a whole would 
sustain if correspondence in the mail should be other 
than inviolate. And further, waiving any question as to 
the relative importance of the two means of communi- 
cation generally, it may be admitted that the telegraph, 
as the post, is an indispensable means of communi- 
cation ; indeed, it has been so recognized by Congress 
and by the Supreme Court of the United States.^ 

Despite these admissions, which concede apparently 
the grounds upon which the view at present under con- 
sideration rests, the precept of public policy which dic- 
tates the inviolability of postal communications in the 
mail is, upon a marked distinction between the two 
modes of communication, inapplicable to telegraph mes- 
sages in the hands of telegraph companies. 

The inviolability originally accorded to sealed letters, 
and subsequently extended incidentally to other matter, in 
the mail grew out of that principle — itself the foundation 
of the fourth amendment of our Constitution — which de- 
nied validity to general search-warrants. The principle 
which established the right of the people to be secure in 
their papers against unreasonable searches and seizures 
extends to their private papers, wherever they may be. • 
A sealed letter in the mail is in respect to its contents 
as much a private paper as if it had been retained in the 
hands of the sender. It in that respect is neither dis- 
closed, nor intended to be disclosed, to the postal authori- 
ties ; consequently, any attempt (except by due process 
of law) to ascertain the contents of a sealed letter in 
the mail is as unreasonable and unjustifiable as a simi- 
lar attempt to ascertain them before delivery to the 

i Pensacola T. Co. v. W. U. T. Co., 96 U. S. 1 ; T. Co. v, Texas, 106 
U. S. 460. 
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post-office would be. The principle is the same in both 
cases.^ 

In considering the application of this principle to tele- 
graph messages in the hands of telegraph companies, a 
distinction immediately presents itself. The postal au- 
thorities know only of the superscription, weight, and 
outward foim of the letters intrusted to them. They 
are wlioUy ignorant of the contents and writers of those 
letters. They can rarely be certain of the presence of 
illegal communications in the mail. Assured of this 
fact, they can still more rarely obtain them without ac- 
quiring to a greater or less extent knowledge of other 
communications to which they are not entitled. Ille- 
gal communications in the mail ate protected simply 
because it is impossible to devise any means by which 
they can be seized, and at the same time other com- 
munications can be protected from unjustifiable and un- 
reasonable publication. On the other hand, a telegraph 
company acquires, as a necessary incident to its employ- 
ment, exact knowledge of the contents of every message 
which it agrees to communicate. It usually preserves, 
for purposes of its own, the messages which it sends 
and receives over its wires ; and its right to do so has 
never been questioned. The fundamental distinction be- 
tween the two means of communication lies in the fact 
that a telegraph company is always entitled to inspect 
the contents of the communications in its possession; 
the postal authorities are never entitled to do so. As- 
suming that the legal process which calls upon a tele- 
graph company to produce messages in its possession 
demands such, and only such, messages as the purposes 
of justice require, it is clear that a telegraph company 
can, without other knowledge than in a legal view it 

1 Jackson, ex paiie, 96 U. S. 727, 733. 
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already possesses, ascertain whether it has those mes- 
sages, and, if so, produce them. Under such circum- 
stances the public at large gains no knowledge of the 
contents of other messages in the hands of the com- 
pany, and the knowledge, if any, which the company 
itself gains in the operation of selecting the messages 
demanded is a knowledge to which it is entitled. It is 
a consequence, then, of this right of a telegraph com- 
pany to know the contents of messages in its possession 
that the view that telegraph messages in the hands of 
telegraph companies are, as such, privileged communi- 
cations cannot be based upon that precept of public 
policy — the danger of unjustifiable publication — which 
demanded the practical inviolability of letters in the 
mail. 

§ 120. One ground for the view that telegraph mes- 
sages in the hands of telegraph companies are, as such, 
privileged communications has been considered. The 
other ground, that particular statutes accord inviola- 
bility to telegraph communications in the hands of tele- 
graph companies, can be briefly disposed of. In the 
consideration of this ground it is necessary to ascer- 
tain, in the first place, the existence and nature of these 
statutes, and, in the second, whether they support the 
view that they are said to support. No clause exists, 
either in the statutes of the United States or in those 
of over one third of the individual States,^ prohibiting, 
or indeed relating in any way to, the disclosure of the 
contents of telegraph messages in the hands of tele- 
graph companies. In the other States, statutes have 

1 These States are : Alabama, Connecticut, Delaware, Georgia, Kan- 
sas, Kentucky, Massachusetts, Minnesota, Mississippi, Kew Hampshire, 
North Carolina, South Carolina, Vermont, Virginia, West Virgir.ia. In 
Texas the provision against disclosure applies only to legal processes 
served through the aid of a telegraph company. 
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been passed providing in certain respects for the inviola- 
bility of such messages. Tliese enactments vary slightly, 
at least in form. In two or three of them the provision 
is against a disclosure of the contents of such messages, 
except to a court of justice.^ In a majority of them the 
provision is against a wilful, an intentional, or an un- 
lawful disclosure of the contents of such messages.^ In 
the rest of them the provision against disclosure stands 
unqualified.^ Can the view that telegraph messages in 
the hands of telegraph companies are protected, as such, 
from disclosure in courts of justice be supported upon 
this legislation? It seems not. It is clear that this 
view cannot be supported, either wliere no statute pro- 
hibiting in any respect the disclosure of the contents of 
messages in the hands of telegraph companies exists, 
or where, if such a statute exists, it expressly excepts 
disclosures to courts of justice. It is clear, also, that 
this view cannot be supported upon those enactments 
which provide against a wilful, an intentional, or an un- 
lawful disclosure of messages in the hands of telegraph 
companies ; for the disclosure of a message in obedience 
to a subpoena duces tecum or other legal process is a 
lawful and compulsory disclosure, and not a wilful,* an 

1 Dakota (Code, p. 1267, § 718), Indiana (Rev. Sts. §§ 2128, 4177), 
MisBouri (Rev. Sts. § 1687). Cf. Pennsylvania (2 Br.'s Purd. Dig. 
p. 1394, §§ 2, 3). 

2 Arkansas (Dig. of Sts. § 1593), Colorado (Gen. Laws (1877), § 777), 
Iowa (Rev. Code, § 1828), Maine (Rev. Sts. ch. 53, § 1), Maryland (Code, 
art. 72, § 98), Michigan (Ann. Sts. §§ 3708> 19,357), Nebraska (Laws of 
(1883), ch. Ixxx. § 6), Nevada (2 Comp. Laws, § 3497), New Jersey (Rev. 
of Laws, p. 1176, § 12), New York (Rev. Sts., 7ti» ed., p. 1722), Ohio (Rev. 
Sts. (1880), § 3466), Oregon (Gen. Laws (1872), Crira. Code, § 739), 
Tennessee (Code, §§ 1322, 1323), California (Code and Sts. 13,619). 

s Florida (Dig. Laws of, ch. 68, § 17), Illinois (Rev. Sts. ch. 134, § 7), 
Louisiana (Rev. Sts. § 3763), Minnesota (Sts. at Large, p. 473), Rhode 
Island (Gen. Sts. ch. 242, § 89), Wisconsin (Rev. Sts. § 4567). 

« Waddeirs Case, 8 Jur. n. s. pt. 2, p. 181. 
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intentional,^ or an unlawful one.^ It is clear, lastly, that 
this view cannot be supported upon those enactments 
in which the provision against disclosure stands un- 
qualified ; for in the construction of such enactments 
an exception in favor of due legal process is always 
implied.^ 

§ 121. The view that telegraph messages in the hands 
of telegraph companies are entitled, as such, to protection 
from disclosure in courts of justice cannot be supported. 
The question which next presents itself for consideration 
is, whether a telegraph message in the hands of a tele- 
graph company is under any circumstances a privileged 
communication. It is clear that a message which is not 
a privileged communication in the hands of the parties 
to it is not a, privileged communication in the hands of 
the telegraph company.* It is not quite so clear whether 
a message which is a privileged communication in the 
hands of the parties to it is a privileged communication 
in the hands of the telegraph company. It is not quite 
so clear, for instance, whether the privilege accorded to 
communications between husband and wife or between 
attorney and client extends to those communications in 
the hands of the telegraph company which contracts to 
communicate them. The general rule is, that the pro- 
tection accorded to privileged communications applies 
to them only in the possession of their parties. This 
rule, however, is subject to the exception that privileged 
communications do not lose their privilege in the hands 
of those, if any, who were informed of the communi- 

1 Wood V. Miller, 55 Iowa, 168. 

2 Henisler v. Freedman, 2 Pars. Sel. Cas. 274 ; Leslie v. Hervey, 15 L. 
C. Jur. 9. See Amey v. Long, 9 East, 473, 484, ace. 

8 Lee V. Birrell, 3 Camp. 337; Brown, ex parte, 7 Mo. App. 484, 401, 
492. 

* Leslie v. Herrey, 15 L. C. Jur. 9. 
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cations simply as a necessary means of effecting them. 
Thus communications between attorney and client do 
not lose their privilege in the hands of the interpreter 
whose aid was necessary to effect them.^ Under this 
exception, communications by telegraph, privileged be- 
tween their parties, do not lose that privilege in the 
hands of the telegraph company, if — and in strictness 
it would seem if only — the employment of the company 
was necessary to effect the purposes for which the com- 
munications were desired.^ 

It is needless to state that a message in the hands of 
a telegraph company is not a privileged communication 
simply because the company has established a rule for- 
bidding its employees to disclose the messages in its 
possession.^ 

§ 122. The legal processes of courts to compel the 
disclosure of the contents of telegraph messages next 
present themselves for consideration. Legal processes 
to compel those who possess documents relevant to the 
case of a party to a suit to produce them are of differ- 
ent kinds. In equity, a bill of discovery will lie for the 
production of documents in the hands of the defendant 
relevant to the case of the plaintiff. At common law, 
it il^ said, an order for the inspection of documents in 
the possession of one party to a suit lies at the instance 
of the other to aid him in preparing his pleadings * At 

1 Bunbury v, Bunbury, 2 Bear. 173 ; 1 Greenleaf on Evidence, § 239. 

^ In Pennsylvania, communications by telegraph between attorney 
and client are privileg^ed in the hands of the telegraph company. 2 Br.'s 
Purd. Dig. p. 1894, §§ 2, 3. 

« Brown, ex parte, 7 Mo. App. 484, 493; 8. c. 72 Mo. 83, 92, 93 ; The 
Coventry Case, 1 O'M. & H. 97, 104 ; 8. o. (reported as Ince's Case) 20 
L. T. N. 8. 421. 

* Wharton on Evidence, § 742. See the exercise of a statutory right 
of this description in Phelps v, A. & P. T. Co., 46 Wis. 266. 
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common law, a notice to a party to a suit, who possesses 
a document whose contents must be proved at the trial, 
to then produce that document, may be given by the 
other party to the suit. This notice, however, does not 
compel the production of the document : it simply lays 
a foundation for the introduction of secondary evidence 
of the contents, if not produced. At common law, also, 
a party to a suit may, by a writ of mbpoena duces tecvmi, 
compel one not a party to the suit to attend in court 
and to produce there certain specified papers in his 
possession relating to the case of the party at whose 
instance he is summoned. The legal processes which 
compel, in behalf of one party to a suit, the production 
of relevant documents in possession of the other party 
to it offer no peculiarity in their practical application 
to telegraph messages, whether the party to the suit 
possessing those messages is or is not a telegraph com- 
pany. The subpoena duces tecum^ however, which com- 
pels the disclosure in a court of law of the contents of 
papers in the hands of one not a party to the suit is 
peculiar in its practical application to telegraph mes- 
sages in the hands of a telegraph company. A tele- 
graph company possesses, in its telegraph messages, an 
enormous mass of written information, — a mass incom- 
parably greater than that possessed by persons gener- 
ally. It is a consequence of this possession, and of the 
mode in which a disclosure of the contents of a docu- 
ment in pursuance of a subpoena duces tecum is made 
in a court of law, that the service of this legal process 
upon a telegraph company is peculiarly fraught with 
the danger of unjustifiable publication. 

§ 123. In the consideration of the practical applica- 
tion of the writ of subpoena duces tecum upon a telegraph 
company, the extent of the right of a party to a suit to 
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have the messages in the possession of a telegraph com- 
pany disclosed, and the extent of the right of the parties 
to those messages to have them protected from dis- 
closure, will be briefly examined. 

Documents, inclusive of course of telegraph messages, 
do not, as regards the outside world, lose their privacy 
and become public property when their owner commu- 
nicates them confidentially to another. They continue 
private until a lawful necessity for their publication 
arises. That necessity arises when the administration 
of justice demands their publication: when it does so, 
it simply overrides the owner's right of privacy. The 
right of a party to a suit to compel the publication of 
documents in the possession of one not a party to the suit 
exists as a necessary incident to the due administration 
of justice. This right, however, extends, and extends 
only, to the publication of those documents which its 
cause calls for. Now, the administration of justice in 
courts of law as well as in those of equity calls only for 
the disclosure of evidence relevant to the issue. Irrele- 
vant evidence is invariably inadmissible. Consequently 
the right of a party to a suit to compel the publication 
of telegraph messages in the possession of a telegraph 
company extends to all messages relevant to his case, 
and extends to no others. The legal processes to compel 
the attendance of a witness in court, or his attendance 
there with papers, were established, it is needless to say, 
to enforce the administration of justice, not to alter in 
any way the rules for the admissibility of evidence. 
On the other hand, the right of the parties to telegraph 
messages in the hands of a telegraph company served 
with a writ of subpoena duces tecum^ to the inviolability 
of those messages, with the exception only of such as 
are relevant to the case of the party issuing the writ, is 
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an absolute one. The inspection of irrelevant messages 
by a judge or by jurors only is as much an invasion of 
that right as their inspection by the public would be.^ 
The infringement of a right is wholly independent of 
the loss that it occasions ; the determination of that loss 
is important only upon the question of damages. The 
proposition that the parties to irrelevant messages in 
the hands of a telegraph company sustain no appreciable 
injury through the publication of those messages does 
not, therefore, even if true, affect in the least the right to 
their inviolability. The proposition, however, is no more 
true than the general one that people sustain no appre- 
ciable injury through the compulsory publication of their 
private papers, — a proposition which any one who pos- 
sesses private papers will immediately recognize as false. 
§ 124. A party to an action at law is entitled, then, 
only to compel the publication of relevant messages in 
the hands of a telegraph company. Now, how can he 
compel the publication of those messages without com- 
pelling the publication of irrelevant messages, and thereby 
infringing upon the already considered right of the par- 
ties to such messages ? The writ of subpoena duces tecum 
— the legal process to compel a person to attend in court 
as a witness and to produce there documents in his pos- 
session — does not meet the difficultv. This writ is 
invalid if it does not contain a sufficiently accurate 
specification of the papers desired. It is peculiar in its 
application to telegraph companies only in this matter 
of specification.^ The rule for specification, as laid down 

1 Brown, ex parte, 72 Mo. 83, 95. See Brown, ex parley 7 Mo. App. 
484, 494-600, ace. 

* If a writ of subpoena duces tecum is served upon the officer of a tele- 
graph company who has actual control of the messages demanded in 
the writ, and consequently the ability to produce them, he must do so. 
Brown, ex parte, 7 Mo. App. 484 ; 8. c. 72 Mo. 83. 
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by Mr. Justice Dillon in United States v. Babcock ^ 

a rule which would probably be generally deemed cor- 
rect — reads as follows: "The papers are required to 
be stated or specified only with that degree of certainty 
which is practicable, considering all the circumstances of 
the case, so that the witness may be able to know what 
is wanted of him, and to have the papers on the trial so 
that they can be used if the court shall then determine 
that they are competent and relevant evidence." ^ 

This rule permits the party causing the service of a 
writ of subpoena duces tecum upon a telegraph company 
to make his specification of messages broad enough to 
certainly include those messages which are relevant to 
his case. Permitted to do this, he can, and frequently 
does, make his specification broad enough to include 

1 3 Dill. 666, 570. 

2 Perhaps the courts will eventually, out of consideration to the wit- 
ness, require a writ of suhpcena duces tecum, when served upon a telegraph 
company, to contain a more exact specification of papers. A party to 
a suit is entitled to the benefit of all messages relevant to his case in the 
hands of a telegraph company. He is entitled to make the specification 
of messages broad enough to certainly include the messages relevant to 
his case. This right is not affected by the fact that the enforcement of 
it necessarily puts the witness to a great deal of trouble. Is it affected 
by the fact that the manner in which the right is enforced puts the wit- 
ness to a great deal of unnecessary trouble ? A telegraph company is 
the repository of an enormous mass of messages. Considering the trouble 
to which a telegraph company may be put in searching that mass, in 
obedience to a writ containing an indefinite specification of messages, 
courts might reasonably require a party to a suit desiring messages in 
the hands of a telegraph company to specify them always, by names 
and dates, as definitely as, consistent with his right to all relevant mes- 
sages, he is able ; that is, to specify them in such a way as not only to 
inform the company of the evidence that he desires, but also to assist it 
in ascertaining whether it has that evidence. Cf. Smith, in re, 7 L. R. 
Ir. 286, ace. In the other telegraph cases treating of the validity of writs 
of subpasna duces tecum, this question has neither been raised nor been con- 
sidered. Cf. Lee V. Angas, L. R. 2 Eq. 59 ; Atty. Gen. v. Wilson^ 9 Sim. 
526. 
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irrelevant as well as relevant messages. But the rule is 
not for this reason wrong. The party is entitled to all 
messages relevant to his case in the hands of the com- 
pany. He is unable, at times, to exactly specify those 
messages. At such times he must, to obtain what he 
is entitled to, make his specification broad enough to 
certainly include those messages, although in doing so 
he necessarily makes it broad enough to include irrele- 
vant ones. Indeed, since the relevancy of a message is 
determined only at the trial, he may, in specifying only a 
single message, specify an irrelevant one. 

While this rule maintains the right of the party at 
whose instance the writ is issued, it does not protect the 
rights of the parties to the irrelevant messages, if any, 
included with the relevant ones in the specification. It 
does not protect these rights, since all papers brought 
into court in pursuance of a valid writ of subpoena duces 
tecum are treated as losing, ipso facto, to some extent 
their right of privacy. The court, at least, is deemed 
to be entitled to inspect those papers without further 
formality.^ Indeed, it determines their relevancy by the 
exercise of that right ; in other words, it deprives every 
message demanded in the writ of its absolute privacy 
before it passes upon the relevancy of that message. 
Consequently, where a party to a* suit cannot exactly 
specify the messages in the hands of a telegraph com- 

1 Brown, ex parte, 72 Mo. 83, 94-97; U. S. v. Hunter (D. C N, D. 
Miss. 1882), 16 Fed. Rep. 712 ; Brown, ex parte, 7 Mo. App. 484, 494-500, 
per Lewis, J. See The Harwich Case, 3 O'M. & H. 61, 62. 

This point was not passed upon in the other telegraph cases in wliich 
the specification in the writ was broad enouf^h to include irrelevant as 
well as relevant messages. Thus it was not passed upon in U. S. v. Bab- 
cock, 3 Dill. 566, or in Brown, ex parte, 7 Mo. App. 484 (per curitim). These 
cases determined that the messages must be brought into court; they 
did not determine that messages brought into court ipso facto lose their 
privacy, Cf. The Bridgewater Case, 1 O'M. & H. 112, 114. 
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pany relevant to his case, he cannot possibly, under such 
a practice, secure his whole right without infringing 
upon the right of the parties to irrelevant messages in 
the hands of that company. 

§ 125. The courts have been forced, through the enor- 
mous mass of correspondence in the hands of telegraph 
companies, to consider the dilemma incident to the pres- 
ent practice of publication of documents in pursuance 
of a writ of subpoena duces tecum. They have been mate- 
rially influenced, in determining the validity of these 
writs when served upon telegraph companies, by the 
rights of the parties to the irrelevant messages included 
in the specification. Indeed, they may be said to have 
determined that validity in each case in accordance with 
whether they thought chiefly of the right of the party 
to the suit to obtain messages relevant to his case, or of 
the wrong committed in his obtaining irrelevant ones. 
The decisions are certainly inharmonious. 

A writ of subpoena duces tecum served upon a tele- 
graph company, containing the following demand for 
messages, was deemed valid : ^ " Copies of all telegrams 
received through the office of the Western Union Tele- 
graph Company at Long Branch, in the State of New 
Jersey, from June 15 to Sept. 15, 1874, and from June 
15 to September, 1875, addressed to General 0. E. Bab- 
cock, signed John McDonald, John A. Joyce, John, or 
J., with books showing the delivery of the same; all 
telegrams sent from Long Branch through said office, 
during said months, signed 0. E. Babcock, 0. E. B., Bab., 
or B., addressed to John McDonald^ or John A. Joyce, 
St. Louis, Mo., or Ripon, Wisconsin ; all telegrams sent 
through the office of said company at the city of New 

1 n. S. V, Babcock, 8 DiU. 666. See The Harwich Case, 3 O'M. & H. 
61, 62. 
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York upon the 9th, 10th, 11th, or 12th days of Decem- 
ber, 1874, signed John McDonald, John, Mac, or Mc, 
addressed to John A. Joyce, St. Louis, Mo., or General 
O.vE. Babcock, Washington, D. C. ; also copies of all tele- 
grams received at the city of New York, from said city 
of St. Louis, on the 26th, 26th, 27th, 28th, and 29th days 
of October, 1874, addressed to Mrs. John A. Joyce, Mrs. 
Kate M. Joyce, Mrs. Kate Joyce, Kate Joyce, or Kate M. 
Joyce, together with books showing delivery of same." 
On the other hand, a writ containing the following de- 
mand for messages was held to be invalid : ^ " Despatches 
between Dr. J. C. Nidelet and A. B. Wakefield, and Wil- 
liam Ladd and J. C. Nidelet, and William Ladd and Dr. 
Nidelet, between Warren McChesney and A. B. Wake- 
field, between Warren McChesney and J. C. Nidelet, be- 
tween the latter and John S. Phelps, between A. B. 
Wakefield and John S. Phelps, between the latter and 
William Ladd, and between George W. Anderson and 
A. B. Wakefield, sent or received by or between any 
or all of said parties, within fifteen months last past." 
Again, a writ containing a demand for all messages 
sent from, or received at, a certain telegraph ofiice be- 
tween the sixth and twentieth days inclusive of a certain 
month was deemed to be invalid.^ 

§ 126. While the writ of subpoena duces tecum cannot 
under the present practice exactly enforce, in all cases, 
both the right of the party to a suit to obtain relevant 
messages in the hands of a telegraph company and the 
right of the parties to irrelevant messages in its hands 
to have those messages protected from disclosure, it 
should contain the specification maintaining these dif- 

1 Brown, ex parte, 72 Mo. 83, overruling upon this point s. c. 7 Mo. 
App. 484. 

3 U. S. V. Hunter (D. C. N. D. Miss. 1882], 15 Fed. Bep. 712. 
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ferent rights to the greatest degree. Even where a party 
to a suit cannot exactly specify the messages relevant 
to his Qase, he almost always knows the names of their 
parties or the subject-matter of their contents, as well 
as the time at or about which they were transmitted or 
received. A writ issued in accordance with this knowl- 
edge would cause a publication of messages which, as a 
general rule, would fully enforce the right of the party 
to the suit without injuring the parties to irrelevant 
messages, beyond infringing, perhaps, to a slight extent 
their right to the inviolability of those messages. 

§ 127. The way to avoid the dilemma incident to the 
practice of publication of documents in pursuance of a 
writ of svipoena duces tecum tends at the present day 
towards compelling that writ to practically conform to 
the requirements of a search-warrant.^ But this ten- 
dency deals with the evil only in degree. It mitigates 
the evil : it does not eradicate it. Now, if a cburt is en- 
titled to determine the relevancy of documents brought 
into court in pursuance of a writ of suhpceria duces tecum 
by inspecting them, there is no way, it seems, to en- 
tirely avoid the dilemma, — to exactly enforce the vari- 
ous rights under consideration. But if a court were not 
entitled to determine the relevancy of those documents 
by inspection, — that is, if the privacy of such papers 
were in no respect lost until they were first proved 
(the witness alone inspecting them) to bear upon a fact 
relevant, in the opinion of the court, to the issue, — 
the dilemma would not exist. The writer is unwilling 
to leave this subject without considering the last sup- 
position upon principle. 

A party to an action at law is entitled, prima facie^ to 

1 Brown, ex parte, 72 Mo. 88. "The Inviolability of Telegrams," 6 S 
L. Rev. 478. 
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the benefit of all relevant evidence lying in the personal 
knowledge of one not a party to that action. He pro- 
cures the attendance of a person in court to testify orally 
by a writ of svipoma. He is not entitled, however, to 
compel the witness to disclose everything that he knows. 
He is entitled only to compel the disclosure of knowl- 
edge relevant to his case. He is entitled to compel the 
disclosure of a piece of knowledge only where he shows, 
by the admission of the witness or in other ways, that 
that piece bears upon a fact relevant, in the opinion of 
the court, to the issue. He can be compelled to frame 
his questions so as to elicit only knowledge bearing upon 
such a fact. He cannot compel the disclosure of a piece 
of knowledge in order to then determine its relevancy. 
If he could do so, he could, if he chose, compel the wit- 
ness to disclose all his knowledge for the same purpose. 
If, without previous formality, he asks the witness to 
disclose all the oral communications made to him by 
the other party to the suit, he asks a question mani- 
festly open to objection. It is needless to add, that, if 
a question of this nature is objected to, or if a witness 
denies upon oath that a particular communication in 
any respect bore upon the subject-matter for which its 
disclosure is demanded, a judge is not entitled to com- 
pel the witness to disclose that communication, even 
to him alone, upon the ground that he would thus be 
enabled to determine its relevancy. 

A party to an action at law is entitled, prima faciei 
to the benefit of all relevant evidence contained in the 
documents of one not a party to that action. He is 
not obliged to accept oral testimony by that person of 
the contents of those documents : he is entitled to their 
production and disclosure in court simply because docu- 
ments are the proper evidence of their own contents. 
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Whatever distinctions may exist- between oral and 
written evidence, they cannot in the least affect the rea- 
sons for the rules excluding irrelevant evidence. Upon 
what principle does the compulsory attendance of a per- 
son in court with documents give a judge or any one 
else a right to compel a disclosure of all those docu- 
ments, — irrelevant as well as relevant ones, — while 
the compulsory attendance of a person in court to tes- 
tify orally entitles no one to compel him to disclose 
other knowledge in his possession than relevant knowl- 
edge ? ^ 

Is this difference in the right to compel disclosure 
attributable to any difference in the forms or purposes of 
the legal processes to bring the two kinds of evidence 
into court ? It seems not. The attendance of a person 
in court to give oral testimony is procured by a writ of 
subpoena. The attendance of a person in court with 
documentary evidence is obtained by a writ of subpoena 
duces tecum. There is undoubtedly a difference between 
the forms of the two writs. In the subpoena the de- 
scription amounts simply to a carefully worded direc- 
tion, containing the place and time at which the witness 
is to appear and the name of the suit in which he is to 
testify. This writ does not in the least disclose the 
nature of the questions which will be asked ; if the wit- 
ness has any knowledge of their nature, he acquires 
it entirely from extrinsic sources. The subpoena duces 
tecurrij on the other hand, contains, in addition to this 
description, a more or less specific one of the documents 
which the witness is called upon to bring into court. 
Consequently this writ necessarily informs him in some 

1 It is needless to say that the right to compel a witness to disclose 
other knowledge in his possession than relevant knowledge is frequently 
assumed and exercised in practice. 

15 
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degree of the nature of the intelligence which he will be 
called upon to disclose. This distinction between the 
two writs, however, can easily be accounted for. The 
writ of iubpcena imposes no hardship upon the witness 
in not informing him of the nature of the questions 
which will be asked him. The personal knowledge of 
a witness is incident to his presence. It is not only 
not difficult for him to bring all his personal knowledge 
into court, but it is impossible for him to leave any part 
of it elsewhere. The writ of mbpoena duce$ tecum^ how- 
ever, would impose great and unnecessary hardship upon 
a witness if it called upon him to produce documents in 
his possession, generally, instead of calling upon him to 
produce more or less specifically described ones. The 
documents of a person are not incidental to his pres- 
ence. It would be difiicult, if not impossible, for him 
to collect all his papers and bring them into court. The 
imposition of such a hardship upon him, moreover, is 
wholly uncalled for by tlie purposes of justice. A party 
to a suit knows what he wishes to prove. He is aware 
of the nature of the documentary evidence which he 
wishes to obtain. He can easily describe the nature of 
that evidence in such a way as to certainly compel the 
witness to bring into court all such evidence which he 
possesses, and yet in such a way as not to impose un- 
necessary hardship .upon the witness. He can do this, 
for instance, by naming, perhaps, the subject-matter of 
the documents, the parties to them, or the times at 
which they were made. In short, a party to a suit is 
compelled to specify to a more or less degree the nature 
of the documentary evidence which he desires to obtain 
from a witness simply to avoid imposing upon him un- 
necessary hardship. A party to a suit is not compelled 
to specify the nature of the oral testimony which he 
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desires to obtain from a witness, simply because he im- 
poses no hardship upon him in compelling him to bring 
into court all his personal knowledge. The difference 
between the descriptions of the two writs is solely for 
the benefit of the witness. 

A party to an action at law is entitled to the benefit 
of all documents relevant to his case in the possession 
of a third person. He is consequently entitled to make 
the demand for documents embodied in the writ of sub- 
poena duces tecum comprehensive enough to certainly 
include all documents relevant to his case. In doing 
this he must frequently compel the witness to bring 
into court irrelevant as well as relevant documents. He 
cannot help doing so in all those cases in which he is 
unable to exactly specify the relevant ones. Indeed, 
since the relevancy of a message is determined only at 
the trial, he may, in specifying only a single message, 
specify an irrelevant one. Is there anything in the mere 
presence in court of irrelevant as well as relevant docu- 
ments to entitle a judge or any one else to compel the 
witness to permit him to inspect them all ? It seems 
not. Every witness subpoenaed to testify orally neces- 
sarily brings into court a vast amount of irrelevant as 
well as relevant knowledge. But the mere presence in 
court of knowledge contained in the mind of a witness 
entitles no one to compel him to disclose all that knowl- 
edge. So the mere presence in court of knowledge con- 
tained in the documents of a witness entitles no one to 
compel him to disclose all that knowledge. 

The only ground, it seems, upon which a right to com- 
pel the disclosure of documents in the hands of a witness 
can be possibly rested is, that the judge is presumably a 
more disinterested person than the witness, and conse- 
quently will more honestly determine what documents 
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bear upon a fact relevant to the issue. Tliis proposition 
may be admitted as such to be true, although false testi- 
mony by a witness is comparatively rare. This proposition, 
however, as a ground for the right under consideration is 
wholly insufficient. A party to a suit is entitled to all 
relevant documents in the hands of a witness. The par- 
ties to irrelevant documents in the hands of that witness 
are entitled to have their documents protected from dis- 
closure. Now, the former cannot, consistently with sound 
principles of law, be permitted to enforce his right by 
infringing upon the rights of the latter. Consequently 
he is not entitled to procure, by his own or the judge's 
inspection, the relevant documents in the hands of the 
witness simply because, if he does not obtain them thus, 
he may be deprived of them through the false testimony 
of the witness. The chance of false testimony is un- 
doubtedly a detriment to the party to a suit. But it does 
not affect in the least the extent of his right. 

The practice in equity on a bill for discovery is in 
reality in perfect accord with the view argued for here. 
It may be asserted, in denial, that a writ of subpoena 
duces tecum is analogous to a bill for the discovery of 
documents, and consequently that, as a plaintiff in equity 
is entitled without further formality to see all documents 
produced at the hearing in consequence of his bill, a 
party to an action at law should be entitled without fur- 
ther formality to see all documents produced at the trial 
in pursuance of a subpoena duces tecum issued in his be- 
half. It may be admitted that the purposes of the two 
le^al processes are to obtain relevant documents. The 
alleged consequence of that identity of purpose is not, 
however, true. The question whether a plaintiff in equity 
is entitled to obtain documents must always be decided 
upon what appears upon the bill and answer. A plain- 
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tiff in equity can prove that he is entitled to read in 
evidence documents in the hands of the defendant only 
by an admission to that effect by the defendant in his 
answer. Consequently the right to read in evidence all 
documents produced at the hearing has already been 
proved. It is needless to state that there is nothing an- 
alogous to such an answer in the attendance of a witness 
with documents in court in obedience to a writ of sub- 
poena duces tecum. The relevancy of those documents 
has not been previously shown. It is to be proved, as 
the relevancy of evidence lying in the personal knowl- 
edge of a witness is to be, at the trial. It will be noticed, 
moreover, that the opportunity to perjure one's self — an 
opportunity which, as a rule, would be more for the 
interest of a defendant in equity than for the advantage 
of a witness in a court of law to seize upon — does not 
entitle any one to inspect the documents of a defendant 
in equity, and thus assure the enforcement of the right of 
the plaintiff in equity to obtain relevant documents. 

In conclusion, a party to an action at law is entitled, 
prima facie^ to the benefit of all evidence, oral or writ- 
ten, relevant to his case in the possession of one not a 
party to that action. The attendance of a witness in 
court to give oral testimony is compelled by a writ of 
subpoena. The attendance of a witness in court with 
documents is compelled by a writ of subpoena duces tecum. 
The former writ does not specify the oral evidence de- 
sired of the witness ; the latter writ does specify, to a 
greater or less degree, the documentary evidence desired 
of him. This distinction is made to avoid imposing un- 
necessary hardship upon the witness. The mere impo- 
sition of trouble upon a witness, however, can never 
override the right of a party to a suit to obtain relevant 
documents in the possession of that witness. A party to 
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a suit, therefore, i8 always entitled to make the specifica- 
tion of documents broad enough to certainly include all 
those which are relevant to his case. It is true that he 
may, in making such a specification, include irrelevant 
as well as relevant documents. Indeed, since their rele- 
vancy is determined only at the trial, he may, in specify- 
ing only a single document, specify as a matter of fact an 
irrelevant one. But the mere production of documents 
in court in pursuance of a writ of subpoena duces tecum 
should not, of itself, deprive the owners of those docu- 
ments of the right of absolute privacy in them. Even a 
judge should not be entitled to compel the disclosure to 
him of all those documents, in order that he may pick out 
the relevant ones ; the principle which dictates the in- 
validity of general search-warrants dictates the invalidity 
of a right of this description. The position of a witness 
brought into court with documents should be» exactly 
that of a witness brought into court to testify orally. 
The duty of a party to a suit to frame his questions so as 
to elicit from the witness only evidence bearing upon a 
fact relevant, in the opinion of the court, tb the issue, and 
the riglit of the other party to the suit to object to his 
framing his questions in any other way, should exist 
wholly irrespective of whether the evidence happens to 
be documentary or oral. A party to a suit who seeks to 
obtain a document in the hands of a witness should be 
compelled to show, by the testimony of the witness or in 
other wavs, that the contents of that document relate to 
a fact relevant, in the opinion of the court, to the issue. 
It is only upon proof of this relationship that the prin- 
ciple which entitles him to see a document relevant to 
his case, instead of receiving the testimony of the witness 
as to its contents, begins to act. Every document in the 
possession of the witness, not so shown to relate to a 
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fact relevant to the issue, should remain throughout in 
the strict possession of the witness, and, consequently, 
should be carried away from court by him without under- 
going a disclosure of its contents. Under such a prac- 
tice, it seems that the right of a party to a suit to obtain 
relevant documents in the hands of a witness, and the 
right of parties to irrelevant documents in his hands, 
could both be exactly enforced. 

The application of the principle here contended for to 
those writs of subpoena duces tecum^ served against tele- 
graph companies, which have been considered previously,^ 
would obviate, it seems, all difficulty. Waiving the pos- 
sible objection that they imposed a great deal of unneces- 
sary trouble upon the telegraph companies upon which 
they were served, these writs are all valid. Each writ 
compelled, it may be admitted, the presence in court of 
irrelevant as well as relevant messages. But none would 
have been open to objection upon this ground if the party 
causing the service of the writ had been permitted to 
compel the company to give up a message only when he 
had gone through the same proceedings that he would 
have been required to go through to compel the company 
to testify orally if it had received the message by word 
of mouth instead of on paper. 

1 See § 125, ante. 
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CHAPTER XI. 

EVIDENCE. — PROOF OP THE CONTENTS, OP THE AUTHORIZA- 
TION, AND OP THE DELIVERY OP TELEGRAPH MESSAGES. 

§ 128. The present chapter treats, in the first place, 
of the proof of the contents of telegraph messages. The 
contents of a message delivered in writing to a telegraph 
company, and those of a message delivered in writing by 
it, may be proved by either primary or secondary evi- 
dence. Primary evidence of the contents of a written 
message means the written message itseK ; it means 
also an admission of those contents by the sender, at 
least if made while testifying in a suit against himself.^ 
Secondary evidence of the contents of a written message 
means a copy made from that message and proved to be 
correct, or an oral account of the contents given by one 
who has himself seen them.^ 

1 Williams v. Brickell, 87 Miss. 682. It will be noticed that this case is 
not open to the frequent criticism (see Taylor on Evidence, 7th ed., § 411) 
of the doctrine laid down in Slatterlie v. Pooley , 6 M. & W. 664. In Wil- 
liams V. Brickell the admission was made by the defendant in testifying, 
while in Slatterlie v. Fooley the admission was made by the defendant 
out of court to another person by whom it was proved. The criticism 
of the latter case. is inapplicable to the former, since it acknowledges 
that the admission of a party may fairly be presumed to be true, while 
it denies that parol evidence thereof by the person to whom the admission 
was made need necessarily be so. In favor of the doctrine of Slatter- 
lie V. Pooley, it may be urged that the question concerning such evidence 
is one of weight, not of admissibility. Best on Evidence, § 526. 

2 Stephen's Digest of the Law of Evidence, arts. 63-65. 
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The rule is that the contents of a written message 
must be proved by primary evidence; or, if noir, by 
secondary evidence,— the absence of primary evidence 
being satisfactorily accounted for first.^ 

But the admission of secondary evidence of the con- 
tents of a written message, without either producing and 
proving the original or satisfactorily accounting for its 
absence, is not — although an error — sufficient ground 
for a reversal of judgment, if in the opinion of the court 
the admission was not prejudicial to the right of the ad- 
verse party .2 The purpose of granting a new trial is 
not to obtain mere theoretical accuracy, but to secure 
substantial justice.® 

§ 1 29. In the practical application of the rule for the 
proof of the contents of telegraph messages, it is neces- 
sary, in the first place, to determine upon the original. 
Whether the written message delivered by the sender to 
the telegraph company, or that delivered by the telegraph 
company to the person addressed, is, for evidentiary pur- 
poses, the original, depends upon whether the contents of 
the former or those of the latter are in issue. The mes- 
sage delivered by the sender is the original wherever 
the words that the company was authorized and agreed 
to deliver are in issue.* Proof of those words is neces- 

* C. & St L. Rd. Co. V. Mahoney, 82 Dl. 73; Barons v. Brown, 25 Kan. 
410 ; Williams v, Brickell, 87 Miss. 682 ; Durkee v, Vt. C. Rd. Co., 29 Vt. 
127 ; Matteson r. Noyes, 25 111 691 ; C. & I. Rd. Co. t;. Russell, 91 111. 298 ; 
Richie v. Bass, 15 La. An. 668. 

2 C. & I. Rd. Co. V, Russell, 91 Dl. 298 ; C. & St. L. Rd. Co. v. Maho- 
ney, 82 111. 73 ; V^illiams r. Brickell, 37 Miss. 682. In Barons v. Brown, 
25 Kan. 410, the admission of the secondary evidence was deemed preju- 
dicial. 

« Kingman v. Tirrel, 11 AUen, 97, 99. 

* W. U. T. Co. V, Hopkins, 49 Ind. 228 ; Reliance Lumber Co. i;. W. U. 
T. Co., 58 Tex. 394 ; Commonwealth v. Jeffries, 7 Allen, 548 ; U. S. r. Bab- 
cock, 3 DUL 576, 616. 
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sary, for instance, in an action against a telegraph com- 
pany for breach of contract.^ The message delivered 
by the company is the original wherever the words that 
the company actually delivered are in issue. Proof of 
those words is necessary, for instance, in determining 
the order actually received by one who is under a legal 
obligation to obey the telegraphed orders of another.*^ 
Both messages may be originals in one action. Thus, 
in an action against a telegraph company for the injury 
sustained through acting upon an altered message, proof 
of the contents of each message is necessary, since the 
difference between the contents of the two messages is 
in issue. 

§ 130. While each message is the original where its 
contents are in issue, it is difficult at times to decide 
whether the contents in issue are those of one message 
or those of the other. This difficulty occurs in determin- 
ing the rights and duties of the parties to a communica- 
tion by telegraph growing out of that communication. 
Whether, in actions to determine those rights and duties, 
the contents in issue are those of the message delivered 
to the company or those of the message delivered by it 
depends, in the absence of an assumption of responsi- 
bility for the correctness of the communication by one 
of the parties, upon whether the employer of a telegraph 
company is responsible upon a negligently altered mes- 
sage, — an already considered question.^ The cases upon 
this point are irreconcilable. If the employer of a tele- 
graph company is responsible upon the words of a mes- 
sage as delivered, only where they are the ones which he 

1 W. U. T. Co. i\ Hopkins, supra ; Reliance Lumber Co. r.W. U. T. Co., 
supra, 

2 Morjfan v. People of Dl., 59 Dl. 58; C. & St L. Rd. Co. v, Mahonej, 
82 III. 73 (the second message). 

« See §§ 104-106. 
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authorized the company to communicate, the written 
message which he delivered to the company is the origi- 
nal to determine what he did authorize, — to determine 
the rights and duties of the parties to the communica- 
tion.^ If, on the other hand, the employer of a telegraph 
company is responsible upon the words of a message as de- 
livered, entirely irrespective of whether they are the ones 
which he actually authorized, the written message which 
the company delivered is evidently the original to deter- 
mine the rights and duties of the parties to the commu- 
nication.2 Moreover, if the relationship of principal and 
agent is deemed to exist between its employer and a 
telegraph company, not only in delivering a message, 
but in receiving an answer to it, the written answer 
which the company received is the original to determine 
the rights and duties of the parties based upon that 
communication.^ 

§ 131. Whether, in actions between the parties to a 
communication by telegraph, tlie contents in issue are 
those of the message delivered to the company, or those 
of the message delivered by it, may depend upon special 
agreement. Where the parties to communications by 
telegraph agree that the rights and liabilities arising out 
of such communications shall be determined by the mes- 
sages which the telegraph company delivers to one of 
them, and by those which that one delivers to the tele- 

1 Matteson v. Noyes, 26 ni. 691 ; Williams i\ Brickell, 37 Miss. 682 ; 
Smith V. Easton, 54 Md. 138 ; Kinghorne v. Mont. T. Co., 18 U. C. Q B. 
60; Leslie v. Hervey, 16 L. C. Jur. 9 {dictum). 

2 Saveland v. Green, 40 Wis. 431, 440-443; Wilson v. M. & N. W. R. 
Co., 31 Minn. 481 ; Durkee v. Vt. C. Rd. Co., 29 Vt. 127 ; Barons v. Brown, 
26 Kan. 410, 414 [dictum) ; Howley v. Whipple, 48 N. H. 487 {dictum). 

This seems to have been the view of the court in each of the following 
cases : C. & St. L. Rd. Co. v. Mahoney, 82 III. 73 ; C. & I. Rd. Co. v. Russell, 
91 111. 298 ; Morgan v. People of III., 59 III. 68 ; State i;. Hopkins, 60 Vt. 316. 

8 Durkee v. Vt. C. Rd. Co., 29 Vt. 127. 
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graph company, such messages, as distinguished from 
the messages written at the other end of the line, are 
the originals.^ 

§ 132. The rules which govern the admission of sec- 
ondary evidence of the contents of documents generally 
apply, of course, to the admission of secondary evidence 
of the contents of telegraph messages. Secondary evi- 
dence of the contents of a telegraph message cannot be 
admitted unless the party proposing to give that evi- 
dence has, if the original is in the possession or under 
the control of the adverse party, given him suflftcient 
notice to produce it ; ^ or, if it is in the possession of a 
stranger to the action not legally bound to produce it, 
served a siihpoma duces tecum upon him ; or, if it is 
alleged to be lost or destroyed, made such search and 
inquiry as under the circumstances of the case seem 
reasonably suflScient to the court.^ 

Proof through the testimony of a telegraph operator 
that all messages of and before a certain date in the 
office in which he was employed were destroyed, lays a 
suflScient foundation for the admission of secondary evi- 
dence of the contents of one of those messages.* Proof 
through the testimony of the person to whom a mes- 

1 Cf. Durkee v. Vt C. Rd. Co.. 29 Vt. 127. 

*^ This part of the rule is subject to a few exceptions. 1 Greenleaf on 
Evidence, §§ 660, 561. It does not apply where the original message is 
the foundation of the action, and the adverse party must know from 
the very nature of the case that he is charged with the possession of it. 
For instance, in an action against a telegraph company for the breach 
of a contract to communicate a message, the plaintiff need not give the 
defendant notice to produce that message ; he may immediately resort 
to parol evidence to prove its contents. Reliance Lumber Co. ?'. W. U. 
T. Co., 68 Tex. 394, ace. ; W. U. T. Co. v. Hopkins, 49 Ind. 223, contra. 

' Stephen's Digest of the Law of Evidence, arts. 67, 68 ; Matteson r. 
Noyes, 26 l\\. 591. 

4 Smith V. Easton, 54 Md. 138; Richie r. Bass, 15 La. An. 668; C. & 
St. L. Rd. Co. V. Mahoney, 82 111. 73; State v, Hopkins, 50 Vt. 316. 
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sage is delivered that that message was destroyed, lays 
a sufficient foundation for the admission of secondary 
evidence of the contents.^ But the destruction of the 
message received by a telegraph company was not es- 
tablished by the testimony of the officer of the company 
who, at the time of testifying but not at the time of 
the receipt, had possession of the books and papers of 
the office from which the message was transmitted, that 
none of the messages forwarded from the office on the 
day on which the message was sent were in the office, 
and that he supposed all such messages had been de- 
stroyed, as it was the custom to destroy them after six 
months.^ While such testimony might prove the absence 
of the- message from the office, it would not prove the 
destruction of the message, which should have been 
proved by the officer causing the destruction. It is con- 
sistent with such testimony that the message was sent 
to the head office for deposit. 

§ 133. It is well settled in England and in certain 
States of this country that the principle which requires 
the production of the original document, or the absence 
of it, if not produced, to be satisfactorily accounted for 
before the introduction of secondary evidence is admis- 
sible, does not apply to different kinds of secondary evi- 
dence, — between which, if not excluded under other 
rules of evidence, no degrees of admissibility exist.^ The 
distinction, in these jurisdictions, between different kinds 
of secondary evidence is one of weight, not of admissi- 
bility ; and oral evidence of the contents of a document 
given by one who has read it is, despite the difference in 
weight, as admissible as a copy. 

1 Wilson V, M. & N. W. R. Co., 31 Minn. 481; Silver v, Dom. T. Co., 
2 Russell & Geldert (Nova Scotia), 17. 
> Barons r. Brown, 25 Kan. 410. 
* 1 Greenleaf on Evidence, § 84, n. 
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On the other hand, it is held in several States of this 
country that where, from the nature of the case itself, 
or from proof by the adverse party, it is shown that a 
party to a suit who offers secondary evidence of an in- 
ferior kind knew, a reasonable time before the trial, of 
secondary evidence of a more satisfactory nature, the 
absence of the latter must, upon an extension of the 
principle of primary and secondary evidence, be satis- 
factorily accounted for before the evidence offered is 
admissible.^ If, therefore, the original message cannot 
be produced, it would seem to be safer, as a rule, in 
this country to produce a copy of the message, if one 
exists, or to account for the absence of the copy, if not 
produced, before attempting to introduce other secondary 
evidence of the original. 

If a telegraph company preserves copies of the mes- 
sages which it receives and delivers, in books kept for 
that purpose, a copy of the original message, whichever 
it may be, is easily obtainable.^ The office book of a 
telegraph company is not, however, an account book, 
a shop book, or any record recognized by law as evi- 
dence ; and where it contains simply a memorandum 
of the terms of the original message, it can be used 
only to refresh — where that is permissible — the mem- 
ory of the witne*ss.3 The message written at one end 
of the line may be introduced to prove the message 
written at the other end in, it seems, two different ways. 
It may be introduced as a copy ; if introduced thus, it 
must be proved to be correct.* It may be introduced 
as a fact relevant to the fact in issue, — the contents 

^ 1 Greenleaf on Evidence, § 84, n. 
2 Durkee v. Vt. C. Rd. Co., 29 Vt. 127. 
8 Barons v. Brown, 26 Kan. 410. 

4 Barons v. Brown, 25 Kan. 410, 414; Smith u. Easton, 64 Md. 138, 
ace. Ct Matteson v. Noyes, 29 Ul. 591. 
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of the other message, — upon the ground that a tele- 
graph company correctly delivers, as a rule, the in- 
telligence that it is authorized to communicate, and, 
consequently, that the contents of the message offered 
are presumably identical with the contents of the mes- 
sage in issue.^ 

§ 134. The principle which requires the absence of a 
document to be satisfactorily accounted for before the 
introduction of secondary evidence of the contents of 
that document is admissible, applies only where the con- 
tents, as such, are to be proved. Where a document is 
simply evidence of a fact in issue, it need not be pro- 
duced, nor need its absence be satisfactorily accounted 
for before other evidence of that fact is admissible.^ 
Thus a payment of money may be proved by oral testi- 
mony without accounting for the absence of the written 
receipt.^ Again, although the absence of a marriage 
register must be satisfactorily accounted for before parol 
testimony of the contents of that "register is admissible, 
the fact that a marriage took place may be proved by 
oral testimony, without accoimting for the absence of 
the register chronicling that marriage.* 

In accordance with this rule, where a telegraph mes- 
sage is simply evidence of a fact in issue, it need not 
be produced, nor need its absence be satisfactorily ac- 
counted for before oral testimony of that fact is admis- 
sible ; the distinction between the two kinds of evidence 
is one of weight, not of admissibility. Thus, although 
the absence of the message written by the sender must 
be satisfactorily accounted for before oral testimony of 

1 Cf. Commonwealth v. Jeffries, 7 Allen, 548. 

2 1 Greenleaf on Evidence, § 90; Taylor on Evidence (7th ed.), §§ 415, 
416; Best on Evidence, § 223. 

* Jacob V Lindsay, 1 East, 460; Rambert v. Cohen, 4 Esp. 213. 
^ Lady Limerick v. Lord Limerick, 32 L. J. n. s. Pr. & Mat. 92. 
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the contents is admissible, the absence of that message 
need not be accounted for before introducing oral testi- 
mony of the genuineness or authorization of the sender. 
So the delivery of a message to the person addressed 
may be proved by oral testimony, without accounting 
for the absence of his written receipt for that dejivery. 
So, in an action against a telegraph company for a delay 
in the delivery of a message, the fact that the message 
was not delivered duly may be proved by oral testimony, 
without accounting for the absence of the message which 
the company actually delivered, and upon which it noted 
the exact time of delivery. As stated elsewhere,^ the de- 
livery of an altered message by a telegraph company 
causes at times two distinctly different losses. It in- 
jures the sender, in depriving him of the benefit that 
he would have derived through the due and correct com- 
munication of his message ; it injures the receiver, in 
causing him to act to his detriment upon an altered mes- 
sage. In an action for the former injury, the fact that 
the authorized message was not delivered may be proved 
by oral testimony, without accounting for the absence of 
the delivered message, showing the exact alteration. In 
an action for the latter injury, however, the delivered 
message must be produced or its absence satisfactorily 
accounted for before oral testimony is admissible. This 
distinction is due to the following cause : In the former 
action, the question in issue is whether the correct mes- 
sage was delivered ; in the latter, what was the incorrect 
message delivered. In the former, the contents of the 
delivered message, whatever they may be, are simply 
evidence that the correct message was not delivered ; 
in the latter, they are themselves to be proved, since the 
action is based upon the exact difference between the 

^ See § 71, ante. 
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contents of the message delivered and those of the mes- 
sage authorized. 

§ 135. Whether the message delivered to a telegraph 
company or the one delivered by it is the original, de- 
pends, in a certain set of cases,^ upon whether a person 
who employs a telegraph company is responsible upon 
an altered message. Whether he is or is not responsible 
thereon, the person who apparently sends a message 
must at least be shown to have authorized the company 
to make some communication, wherever the legal con- 
sequences of sending that message are to be determined. 
This authorization, if not proved by the admission of the 
apparent sender, must be proved either by proof that the 
message delivered to the company is in his handwriting, 
or by the oral testimony of one who was present at that 
delivery .2 The message written at the place of destina- 
tion is clearly inadmissible to prove the authorization 
of the person from whom it purports to come.^ The 
operator who finally receives and writes that message 
knows nothing of the authorization. He knows only 
what he is told by the operator at the other end of the 
line. The message written at the place of destination is 
inadmissible, also, to prove the authorization of the ap- 
parent sender, although it purports to be an answer to a 
message telegraphed to that person at the place from 



1 See § 130, ante, 

2 Smith V. Easton, 64 Md. 188 ; Lewis v. Havens, 40 Conn. 363; U. S. 
V. Babcock, 3 Dill. 671, 676. 

8 Smith r. Easton, 64 Md. 138; Howley r. Whipple, 48 N. H. 487 ; Nat. 
Bank v. Nat. Bank, 7 W. Va. 644 ; Kinghorne v. Mont. T. Co., 18 U. C. Q. B. 
60; Burt r. W. & St. P. Ry. Co., 31 Minn. 472, ace. ; State v. Hopkins, 60 
Vt. 316, 323, 882 ; Richie v. Bass, 16 La. An. 668 (dictum), contra. Receipt 
of a message over the wires at the office of destination raises a pre- 
sumption that the message was transmitted from the office from which 
it purports to come. Elwood v. W. U. T. Co., 46 N. Y. 649. 

16 



i 
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which the message received purports to come.^ The 
law of communication by telegraph differs in this re- 
spect from that of communication by mail ; for it is 
held that a letter received in reply apparently to a letter 
, proved to have been properly mailed, is admissible with- 
out other proof of authorization.^ The principle upon 
which it is admitted is that the person who answers a 
letter is almost invariably the person to whom it is ad- 
dressed. This principle, since it is entirely indepen- 
dent of the question of handwriting, applies, apparently, 
with equal force to communications by telegraph. But 
it does not in reality do so. It is true that the person 
who answers a telegraph message is usually the person 
to whom it is addressed. It is also true, however, that 
while it is unnecessary to disclose the intelligence con- 

1 Howlej V. Whipple, 48 N. H. 487 ; Smith r. Easton, 64 Md. 138, aec, ; 
Taylor V. Steamboat Robert Campbell, 20 Mo. 264, contra. 

Taylor v. Steamboat Robert Campbell, supra, differed in its facts from 
each of the other cases, — a difference, however, which would not seem 
to authorize a difference in judgment. In this case it was proved, in the 
first place, not only that a message was sent by telegraph to the captain 
of a vessel at a certain place, but also that it was correctly received at 
the office of destination, and there written out and delivered to the 
officers of the steamer; and, secondly, that an answer purporting to 
come from the captain was deposited in the same office, and from there 
transmitted and delivered to the plaintiff'. Against the objection of the 
counsel for the defendant, that such evidence did not prove that the 
captain of the vessel signed or authorized the message, the evidence was 
admitted, seemingly upon the somewhat anomalous ground that under 
the circumstances'^f the case it was natural for the person who received 
the message to presume the genuineness of the person from whom it 
purported to come. 

In Howley v. Whipple, tupra, and in Smith r. Easton, supra, it was 
proved only that a message was sent by telegraph to another at a cer- 
tain place, and that an answer purporting to come from that other at 
that place was received. It was held in each case that the evidence was 
inadmissible. 

3 Ovenston r. Wilson, 2 Car. & E. 1. 
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tained in a letter to any one to effect its transportation 
by mail, it is absolutely necessary to disclose intelligence 
to at least two operators to effect its transmission by 
telegraph. Consequently, the telegraph offers far greater 
opportunity to deliver fraudulent answers to inquiries 
than the nlail does. This distinction renders the princi- 
ple at present under consideration inapplicable to com- 
munications by telegraph, however sound its application 
to communications by mail may be deemed to be. The 
message written at the place of destination might be 
admissible to prove the authorization of the apparent 
sender, if it purported to be an answer to a letter proved 
to have been properly mailed to him, the opportunity to 
deliver fraudulent answers to inquiries in that form 
being comparatively slight.^ 

§ 136. The proof of the fact that the person from 
whom a message purports to come authorized the tele- 
graph company to communicate at least some message 
has been considered. The fact that the person to whom 
a message is addressed received it, if not proved by the 
admission of that person, must be proved either by his 
written receipt for the delivery, if he gave one, or by the 
oral testimony of one who was present at the delivery. 
But presumption of delivery arises from proof that a 
telegraph company placed a properly directed message 
upon its wires, and proof that the person addressed was 
present at the place of destination.^ 

§ 137. It is well settled that the representations and 
admissions of an agent bind the principal only when they 
are made while the agent is acting within the actual or 

1 Smith V. Easton, 54 Md. 138 {dictum), 

* Commonwealth v. Jeffries, 7 Allen, 648 ; U. S. u. Babcock, 3 Dill. 
671, 675. See also State v. Hopkins, 60 Vt. 316; 1 Greenleaf on Evi- 
denoe^ § 40. 
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apparent scope of his authority.^ It is also a general 
rule that declarations concerning a fact in issue are ad- 
missible as part of the resgestoe only where they explain 
and are contemporaneous with that fact, and are made 
without preparation.^ Accordhigly, in an action against 
a telegraph company for breach of contract, the subse- 
quent acts and declarations of the company's agents, 
unconnected with the performance of the contract, are 
inadmissible.^ 

1 Story on Agency, §§ 134-137 ; 1 Greenleaf on Evidence, §§ 113-114 a. 

2 Best on Evidence (7th ed.), § 495. 

« U. S. T. Co. V, Gildersleve, 29 Md. 232; Sweatland v, lU. & Miss. T. 
Co., 27 Iowa, 432 ; Aiken v. W. U. T. Co., 6 S. C. 358 ; Grinnell i;. W. U. 
T. Co., 113 Mass. 299. 
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CHAPTER XII. 

EVIDENCE. — TELEGRAPH MESSAGES IN RELATION TO THE 

STATUTE OP FRAUDS. 

§ 138. The Statute of Frauds ^ may be satisfied either 
by sufiicient evidence in writing of an oral contract, or 
by a contract in writing. Where the contract is oral, 
and the statute is to be satisfied by a memorandum in 
writing, the memorandum must contain all the mate- 
rial and express terms of the contract, and must be 

1 The English Statute of Frauds and Peijuries, 29 CaT. II. c. 3, whose 
provisions have been generally adopted in the United States, contains 
two sections — the fourth and the seventeenth — of especial importance 
in connection with telegraph messages. The fourth section provides, in 
effect, that no action shall be brought to charge an executor or adminis- 
trator upon any special promise to answer out of his own estate ; or to 
charge the defendant upon any special promise to answer for the debts, 
default, or miscarriage of another ; or to charge any person upon an 
agreement made in consideration of marriage ; or upon any contract or 
sale of lands, tenements, or hereditaments, or any interest in or concern- 
ing them ; or upon any agreement that is not to be performed within 
the space of one year from the making thereof, — unless the agreement 
upon which such action shall be brought, or some memorandum or note 
thereof, shall be in writing and signed by the party to be charged there- 
with or some other person thereunto by him lawfully authorized. The 
seventeenth section enacts, in effect, that no contract for the sale of any 
goods, wares, or merchandise, for the price of ten pounds sterling or up- 
wards, shall be allowed to be good, unless, among other exceptions, some 
note or memorandum in writing of the said bargain be made and signed 
by the parties to be charged by such contract or their agents thereunto 
lawMly authorized. 
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signed by the party to be charged, or by a person or 
agent thereunto lawfully authorized by him.^ 

§ 139. Messages, before and after their transmission by 
telegraph, as memoranda to satisfy the Statute of Frauds, 
will now be considered. Although a telegraph compauy 
can receive and, after transmission, deliver intelligence 
orally, it in the ordinary course of business receives in 
writing the intelligence that it is to communicate, and, 
after rewriting that intelligence at the place of destina- 
tion, delivers it thus to the person addressed. The 
question that first presents itself is, whether the mes- 
sage delivered to a telegraph company can satisfy the 
statute, if it contains the material and express terms 
of the contract signed by the sender — the party to be 
charged — or by his lawfully authorized agents It is 
clear that it can.* A memorandum is in the nature of 
an admission by the party to be charged ; consequently 
it does not have to be delivered to the other party to the 
contract to become effective^ The fact that the mes- 
sage delivered to a telegraph company is in writing 
simply because it must be in writing, in compliance with 
a reasonable regulation of the company, does not affect 
its validity as a memorandum. The act of employing 
a telegraph company and, consequently, the act of writ- 
ing out the message in compliance with such a regula- 
tio'n is a voluntary act.* It is not an act done under 

duress. 

§ 140. The question that next presents itself is, 
whether the message delivered by a telegraph company 

1 Lanjrdell's Select Cfifes on Sales, 1082, 1038. 

2 Mc;Blain v. Cross, 25 L. T. n. 8. 804; Trevor r. Wood, 36 N. T. 807; 
Godwin V. Francis, L. R. 6 C. P. 296 {dictum) ; Howlej v, Whipple, 48 
N. H. 487 {dictum). i 

8 Browne on the Statnte of Frauds, § 364 a. 
* Brown, ex parte, 7 Mo. App. 484, 487, 490. 
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can satisfy th^ statute, if it contains the material and 
express terms of the contract and the signature of 
the sender, — the party to be charged, — written by the 
telegraph company. It can, to the extent to which a 
telegraph company is the agent of its employer.^ A tele- 

1 Godwin r. Francis, L. R. 5 C. P. 295; Dunning v. Roberts, 36 Barb. 
463 ; Howley r. Whipple, 48 N. H. 487 (dictum) ; Smith v. Easton, 54 Md. 
138. The extent to which a telegraph company is the agent of its em- 
ployer has been considered elsewhere. See §§ 104-106. 

Assuming that a telegraph company is an independent contractor (see 
§ 106, n.), can the message which it delivers satisfy, so far as a signature 
is concerned, the Statute of Frauds ? It seems that it can, possibly in sev- 
eral aspects. In the first place, a person duly authorized to do an act on 
behalf of another is always an agent. Consequently every independent 
contractor is an agent to do the act which he is employed to do, although 
during the performance of that act the relationship of contractor and con- 
tractee is superimposed upon that of principal and agent. Consequently 
the message delivered by a telegraph company can batisfy the Statute of 
Frauds where, in addition to its sufficiency in other respects as a memo- 
randum, it conforms to the message which the company contracted to 
communicate* 

But is a person duly authorized to do an act on behalf of another 
necessarily an agent ? Does the relationship of contractor and contractee 
fall within that of principal and agent? These relationships are gener- 
ally treated as entirely distinct. In N. Y. & Wash. Pr. T. Co. ». Dryburg, 
35 Penn. St. 298, 300, and in Bigelow's Ld. Cas. on Torts, pp. 624-626, a 
telegraph company is deemed, it seems, to be an independent contractor, 
and not to be an agent. Assuming that these relationships are entirely 
distinct, can the message delivered by a telegraph company — a mes- 
sage which contains the signature of its sender written by the company, 
an independent contractor — satisfy the Statute of Frauds? An affirma- 
tive answer to this question may perhaps be rested upon two distinctly 
different grounds. (1.) If a telegraph company is an independent con- 
tractor, it does not, it is true, represent its employer during the per- 
formance of the contract between them. In writing the signature of the 
employer at the place of destination, the company does an act during 
the performance of that contract. It does not, therefore, in doing that 
act, represent the employer, and consequently the message in itself can- 
not satisfy the statute. On the other hand, if a telegraph company is an 
independent contractor, it does represent its employer in the due com- 
idetion of the act which it is employed to do. In the ordinary course 
of business it delivers in writing the messages which it contracts to com- 
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graph company in the ordinary course of business de- 
livers in writing the intelligence that it contracts to 
communicate. Consequently one who, without objecting 
to this custom, employs a telegraph company impliedly 
authorizes it to deliver his message in writing. 

Now, if a telegraph company is deemed to be the agent 

mnnicate. In merely employing a telegraph company, a person author- 
izes, and is responsible for any consequent result of, the performance in 
that form of the contract between them. The due delivery in writing 
of the words, inclusive, of course, of the signature, which the employer 
authorizes the company to deliver operates in the double, and in a cer- 
tain sense accidental, effect of completing the contract to communicate 
the message and satisfying, so far as a signature is concerned, the Statute 
of Frauds. Such a delivery satisfies, it seems, the letter of the fourth 
and the spirit of the seventeenth section of the statute. See § 188, n. 
(2.) An affirmative answer to the question at present under consideration 
may perhaps be rested upon the ground that, although a telegraph com- 
pany is an independent contractor, the operator of the company at the 
place of destination is not only the agent of the company, but also, in 
writing the signature in the authorized message, the agent of the em- 
ployer. The public are perfectly well aware that the operator of a tele- 
graph company writes out ordinarily the messages which he receives over 
the wires. Does not one who, with such knowledge, employs a telegraph 
company impliedly constitute the operator at the place of destination 
his agent to sign his name in the authorized message? Tlie cases favor 
an affirmative answer to this question. Godwin v, Francis, L. R. 5 C. P. 
295 ; McBlain v. Cross, 26 L. T. v. 8 804. But the operator at the place 
of destination is the agent of the employer at most to put into writing 
the words which the telegraph company contracted to communicate. 
The writing at the place of destination, consequently, unless it contains, 
and only contains, the words which the company contracted to communi- 
cate, cannot under any circumstances satisfy the statute. The position 
of the operator at the place of destination in signing the name of the 
employer in the authorized message is analogous perhaps to that of the 
clerk of an auctioneer in signing the name of the buyer to the written 
terms of a sale at auction. Godwin v. Francis, supra, ace. The clerk is 
the agent of the buyer, not to make a contract and to evidence it in 
writing, but simply to sign the name of the buyer to the written terms of 
the contract which the latter makes with the auctioneer; and it is only 
where the clerk does this that the writing can operate as a memorandum. 
Bird r. Boulter, 4 B. & Ad. 443 ; Blackburn on Sales, pp. 77, 78. 
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of its employer in delivering any, as distinguished from 
a certain^ message, the message delivered, if it contains 
the material and express terms of the contract and the 
signature of the employer written by the company, sat- 
isfies the statute, although it does not conform to the 
message which the company received. But if a telegraph 
company is deemed to be the agent of its employer only 
in delivering the message which it receives from him, 
the message delivered satisfies the statute only where, 
in addition to its sufficiency in other respects as a mem- 
orandum, it conforms to the message which the com- 
pany received. 

§ 141. Whether a message delivered to a telegraph 
company or a message delivered by it satisfies, as a 
matter of fact, the Statute of Frauds must be determined 
by the laws applicahle upon this question to writings 
generally.^ In the absence of a special provision by stat- 
ute, the signature, if intended to be obligatory, may occur 
in any part of the paper.^ The memorandum may be 
made at any time before action is brought upon the con- 
tract. It may be contained in a single paper ; or in sepa- 
rate papers,^ in which case all of them must be signed 
in accordance with the statute, or, if not, the unsigned 
must be connected physically or by reference with one 
that is signed. The memorandum must contain suflB- 
cient matter to satisfy the statute: to do so, it must 
show who the buyer is, who the seller is, what the price 

1 A full statement of these laws must be sought for elsewhere. See 
Langdeirs Select Cases on Sales, pp. 1032-1034 ; Browne on the Statute 
of Frauds, chaps. 17, 18. 

2 Godwin y. Francis, L. R. 6 C. P. 295 ; McBlain ». Cross, 25 L. T. 
V. 8. 804. The Statute of Frauds did not affect the laws of agency. 
Consequently a person may be liable, as an undisclosed principal, upon 
a telegraph message sent by and in the name of his agent. McBlain v. 
Cross, supra. 

8 Dunning v. Roberts, 86 Barb. 463 ; McBlain v. Cross, supra. 
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is, if agreed upon, and all the other material and express 
terms of the contract.^ In accordance with this rule a 
message, properly addressed and signed, in the following 
words, " You may come on at once at salary of two thou- 
sand dollars, conditional only upon satisfactory discharge 
of business," was held to be insufficient as a memoran- 
dum to satisfy the statute, since it fixed no time for the 
continuance of the employment, and did not even name 
the employment itself.^ To determine whether the mem- 
orandum of a contract is sufficient to satisfy the statute, 
the contract itself must, of course, be proved. 

§ 142, The Statute of Frauds may be satisfied by a 
contract in writing : it in no way-^ a£Fected contracts of 
this description. Wliere a contract is created by the 
mutual adoption of a writing by the parties, it is a con- 
tract in writing. The terms of such*a contract cannot be 
varied by oral evidence ; to permit their variation by such 
evidence would be to contravene the object of the parties 
in putting the contract into writing, which was to pre- 
vent the rise of any question concerning its terms. 
Where, however, a contract is made by means of oral 
and written communications, the admission of oral testi- 
mony of the terms of the contract cannot be objected to 
as varying the meaning of the written communications, 
since the parties did not intend to create the contract 
by their mutual adoption.^ In accordance with this 
rule, oral testimony of the terms of a contract to let a 
canal-boat was admitted, although the message which 
finally completed the contract was in the following 

1 Palmer v. M. & P. RoUing Mill Co., 32 Mich. 274 ; Hazard v. Day, 
14 Allen, 487 ; Dunning v. Roberts, 86 Barb. 468 ; McElroy v. Buck. 86 
Mich. 434 ; Watt v. Wis. Cr. Co. (S. C. Iowa, 1884), 18 N. W. Rep. 898. 

3 Palmer v. M. & P. Rolling Mill Co., supra. 

» Beach r. R. & D. B. Rd. Co., 87 N. Y. 467. 
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words : " You may have barge Globe for $400, until 
October 1. Rent payable half 1st July, and half 1st 
October." ^ Since a message of this description admit- 
tedly does not contain the terms of the oral contract, it 
is insufficient also as a memorandum to satisfy the 
statute.^ 

1 Beach v. B. & D. B. Rd. Co., aupra, 
^ McEIroj V. Buck, 35 Mich. 434. 
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ACTIONS AGAINST TELEGRAPH COMPANIES,— 
contintied, 
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error 75 
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by agent of employer in his own name 78 
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(1) where first company contracts to deliver at that place 79 
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difference between these refusals 18, n. 
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receive goods 62, n. 

See Master and Servant. 
APOTHECARY, 
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AUCTIONEER, 
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does not lie in the kind of goods earned 2 
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BAILMENT, — continued, 

a piece of paper may be bailed 4 

the tangible parts of a written message not bailed, but 

given to the company 4, 25 

See Common Carrikr; Ordinary Bailee. 

BENEFICIARY OF CONTRACT, 

entitled in certain courts to sue for breach 67 

this right au exception ^ , , . 67 

principle in support of this right 67 

contract must not only benefit but be made to benefit . • 67 

eventual restriction of this right 67 
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and breach 26, 53 

defendant must then prove loss was due to cause for which 

it is not liable 26, 53 
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tiff must show it 54, n. 
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also that he was not negligent ? 54, n. 
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BURDEN OF TROOF, —continued. 

this question affects telegraph law, when . . . . 54, n. 
in an action of tort against a telegraph company, plaintifE 

must prove what 77 

plaintiif establishes a prima facie case, how 77 

defendant must show contributory negligence 77 

COLLUSION, 

a common carrier gains by 9 

a telegraph company rarely gains by 9 

COMMERCIAL NEWS, 

the business of selling, defined 18, u. 

a telegraph company selling to public must sell to indi- 
vidual. Query 18, n. 

(1) ground of Munn v, Illinois, 94 U. S. 113 ... 18, n. 

(2) ground of eminent domain 18, n. 

it cannot free itself from this obligation by contract with 

third person 18, n. 

it is under no obligation to sell for an illegal purpose . 18, n. 
injunction against disclosure by customer 25, n. 
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definition • • . 2 

whether one is, is independent of what ....... 7 

a postmaster is not 7, n. 

would individual carrying letters for hire for the public be? 

7,n.,9 
is a telegraph company? See Legal Status op Tele- 
graph Companies. 

differs from ordinary bailee, how . . - 2, 10 
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17 
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COMMON CARBIER,— continued, 

carrier invoking right of eminent domain under no obligation 

to individual to serve public 16 

** strikes" 17, n. 

is liable as an insurer 3 

except when 3 

reasons for liability, formerly 3 

reasons for liability now not so strong 9 

can stipulate against liability of insurer 9, 43 

can stipulate for presentation of claims within certain time . 34, n. 

cannot stipulate against negligence 43 and n. 

citation from Dorr r. N. J. St. Nav. Co., 1 Kern. 485, contra 43 

citation from Railroad Co. v. Lockwood, 17 Wal. 357, ace. 44 

can refuse to assume liability for special damage . . . . 91, n. 

can it charge higher for assuming that liability ? . . . . 93, n. 

can contract to deliver goods at place beyond terminus . . 32, n. 

stipulation in such contract limiting liability to his own 

lines 61, n. 

rights of action upon breach of such contract . . . . 79, n. 
can contract to deliver goods to connecting carrier . . . 68, n. 
it makes which contract in simply accepting goods addressed 

to place beyond terminus 58, n. 

may be agent of another carrier to contract but not to re- 
ceive goods 62, n. 

See Bailment; Burden of Proof. 

CONDITIONS, 

a telegraph company can demand compliance with certain, 

before obliged to serve 12 

those pertaining to the formation of the contract ... 13, 14 

nature of the message 15 

service demanded 16, 17 

CONGRESS, 
can regulate the telegraph as an instrument of commerce . 73 
recognizes the telegraph as an indispensable means of com- 
munication 119 

CONNECTING TELEGRAPH COMPANIES, 

obligation of a telegraph company 55 

no obligation to deliver off of route 55 

exception 55, n. 

no obligation to act as agent for transmission, receiving 

prepayment 55 



INDEX. 259 

Sections 

CONNECTING TELEGRAPH COUFANIES, — continued. 
a company, in contracting in any form to procure through 

transmission^ makes what 55 
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contracts to do so are of three kinds 57 

interpretation of contract formed by mere acceptance of 
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position of, differs from that of person to whom a message 
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CONTRACT BY MAIL. See Contract by Telegraph. 

CONTRACT BY TELEGRAPH, 
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CONTRACT BY TELEGRATR, — continued. 
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mail is complete has been rested upon several grounds 111 
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that he can reasonably be expected to do ... Ill 
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(3) the ad infinitum theory Ill 
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unless offerer stipulates otherwise 112, n. 
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distinctions between the telegraph and the mail . . . 113 

telegraph in private hands 113 

offeree can repeat or insure his message 113 

telegraph more uncertain than mail 113 

the generally accepted view of this time engenders perhaps 

what consequence 114 

two suggestions 114, n. 

a contract inter absentee complete, when, where offeree em- 
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offerer 115 

CONTRACT IN WRITING, 

Statute of Frauds satisfied by 138, 142 

Statute of Frauds did not affect 142 

v^hat is 142 
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what is not 142 

as a memorandum to satisfy Statute of Frauds .... 142 

CONTRACTS OF TELEGRAPH COMPANIES, 
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public policy 20 
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CONTRACTS OF TELEGRAPH COMPANIES, — con- 

tinued, 
duty where cause of delay arises after receipt of mes- 
sage s 22 

duty to find the person addressed 23 

although not at the specified place , 23 

delivery distance limited at times by statute . . . . 23 n. 

duty where personal delivery impossible 23 
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munication 31 
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Effective upon assent 33 
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this contract, what 34 
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gence, what 39 
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a stipulation against ordinary negligence invalid gener- 
ally as inconsistent with public policy 46 
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citations from telegraph cases upon this rule .... 47 

consideration of this rule 48 

the unrepeated-message stipulation 49 

validity of, as to consideration 49 

validity of, as to public policy 49 

courts deeming invalid, differ in calling regulation 

"reasonable" 49 
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SeotioDS 

CONTRACTS OF TELEGRAPH COMPANIES, — co»- 
tinued, 
the night, or half -rate, message stipulation ..... 50 

validity of, as to consideration 50 

citation from Caudee v. W. U. T. Co., 34 Wis. 471, 

477,478 50, n. 

is it incorporated into a special eontract ? 50 

validity of, as to public policy 50 

the repeated-message stipulation 51 

validity of, as to consideration 51 

criticism 51, n. 

validity of, as to public policy 51 

criticism 51, n. 

the stipulation fixing upon a certain sum for a breach . 52 

validity of, as to consideration 52 

validity of, as to public policy 52 

the stipulation in Neill r. W. U. T. Co., 57 Tex. 283, 

considered 52, n. 

See Agent; Connecting Telegraph Companies. 

DAMAGES, 

definition , 80 

a right to, arises when 80 

determined by whom 80 

general rule as to 80 

nominal 80 

in actions of tort and of contract 80 

punitive 80 

for mental anguish 80 and n. 

in actions of contract, citation from Hadley v, Baxendale, 

9 Exch. 341 80 

citation from Griffin t;. Colver, 16 

N. Y. 489 80 

must be incorporated into the con- 
tract in England 80, n. 

in actions of tort and of contract against telegraph compa- 
nies, governed by what rules 81 

these rules as stated at times open to objection . . . 81, n. 

these rules difficult of practical application. Why ? . . . 81 

in actions of contract against telegraph companies . . 82-93 

the actual loss sustained through breach 82 
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Bectiona 
DAMAGES, — continued. 

damages never greater than that loss • 82 

subject to this rule, they are in indemnity for what . . 82 
but no damages for failure to deliver message of illegal 

purpose 82, n. 

the loss must be contemplated as the natural, not neces- 
sarily as the certain, result of a breach 82 

two sources of contemplation 83, 89 

(1) contemplation from face of message 84-88 

where message discloses exact position employer will 
probably occupy through performance, and exact 
loss he will probably sustain through breach . . 84 
employer can sue for breach immediately . . . 84, n. 
where message discloses exact position, but not exact 

loss 85 

orders for purchase or sale of a definite amount of 

specified stocks, merchandise, &c 85 

damages for contemplated profits 85, n. 

damages include commissions, &c 100, n. 

where message discloses position is one of a certain 

kind, and loss is an indefinite pecuniary one . . 86 
orders for purchase or sale of .a definite amount of 

unspecified stocks, &c 86 

objection to a recovery of more than nominal dam- 
ages • S^'^- 

orders for purchase or sale of an mdefinite amount 

of specified stocks, &c '. * * * ^^ 

objection to a recovery of more than nominal dam- 
ages •. • 8^»°- 

more indefinite orders are more open to objection 86, n. 

comparison with cipher message 86, n. 

where message discloses no meaning 87 

cipher messages 

where message discloses apparently, but not really, 
position employer will attain through perform- 

^ 88 

ance 

(2) contemplation from extrinsic sources — from oral 

information by sender ^^"^^ 

extrinsic knowledge must be incorporated into contract 89 
extrinsic knowledge acquired after formation of con- 
tract 
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Sections 

DAMAGES, — continued. 

oxtrinsic knowledge possessed at formation of con- 
tract 90-93 

a telegraph company can incorporate 90 

through contracting agent 90, n. 

if it does, it is liable in full for breach wherever 

occurring 90, n. 

if it does, is it liable in full for tort ? . . . 90, n. 

a telegraph company can refuse to incorporate . . 91 

in doing so gives public a fair alternative ... 91 

regulation embodymg such a refusal reasonable . . 92 

regulation embodying such a refusal effective, when 92 

cipher message regulation 92, n. 

does a telegraph company incorporate in simply ac- 
cepting a message ? 93 

the answer to this question has never been strictly 

necessary 93 

upon this question, position of a telegraph company 
differs from that of party to contract gener- ' 

ally • • • • 93 

can a telegraph company increase its rate for incor- 
porating? 93 

in actions of tort against telegraph companies .... 94-98 
damages for tort committed without malice never greater 

than actual loss 94 

subject to this rule, they are in satisfaction of what . . 94 
the loss that might reasonably have been expected must 

be determined from message delivered . .... 94 
damages in tort governed by same principles as those in 

contract 94 

the loss that might reasonably have been expected larger 

than actual loss, when 94 

where message, as delivered, discloses exact action it will 

probably induce receiver to take 95 

where message, as delivered, discloses the action is one of 

a certain kind 96 

where message, as delivered, discloses no meaning . . 97 
where message, as delivered, discloses apparently but not 
really the exact action that it will probably induce 

receiver to take 98 

negligence of company must be proximate cause of loss . 99 
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SeetionB 
DAMAGES, — continued. 

person injured by negligence of company must do what . 100 

is not deprived, by failure to act, of damages sustained 

at notification 100 

is not entitled to damages for additional loss caused by 

failure to act 100 

need not notify company of loss 100 

can rely on his own judgment 100 

in actions for a statutory sum 101 

this sum can be recovered, although greater than actual 

loss 101 

right to sue for this sum does not deprive one of right to 

sue at common law 101 

statute remedial rather than penal 101, n. 

a penal statute must be construed, how 101, n. 



EMINENT DOMAIN. 

exercise of right, in derogation of what 5 

justifiable, when 5 

in favor of telegraph companies . . 5, 11, 17 
in favor of certain common carriers . . 16 
generates a public calling . . 5, 11, 16, 17 
a duty to seiTe one as it serves 

public . . . . 11, 16, 17 and n. 
a duty to State . . . 16, 17 and n. 
no duty towards individual to 
serve public. Query ... 16, 

17 and n. 
no duty to person to whom 
message is addressed , . , 66 

EVIDENCE, 

a telegraph message in the hands of its parties is a privi- 
leged communication, when 116 

a telegraph message in the hands of a telegraph company 

is not, as such, a privileged communication . . 25, n., 117 

two grounds for the contrary view 118 

(1) ground sustaining the postal statutes of the United 

States 119 

(2) ground that particular statutes accord inviolability 

to such messages 120 
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Sections 

EVIDENCE, — continued. 

a telegraph message in the hands of a telegraph company is 

a privileged communication, when 121 

a telegraph message in the hands of a telegraph company is 

not privileged through rule of company 121 

legal processes to compel the production of documents in 

court 122 

bill of discovery 122 

order for inspection 122 

notice to produce 122 

unnecessary, when 132, n. 

subpoena duces tecum 122, 132 

of these, the three former, applied to messages, present no 

peculiarity 122 

of these, the last, applied to messages in the hands of a tele- 
graph company, is peculiar 122 

the right of the party to a suit to obtain messages in the 

hands of a telegraph company 123 

the right of the parties to such messages to inviolability . 123 

the writ of subpoena duces tecum in maintaining these rights 124 

the writ must specify papers 124 

it is peculiar, as applied to telegraph companies, otily in 

its specification 124 

service upon officer controlling messages sufficient . 124, n. 

rule for specification 124 

eventually narrowed, perhaps 124, n. 

this rule maintains the right of the party to a suit . . 124 
it does not maintain the right of the parties to irrelevant 

messages in the hands of the company 124 

the writs of subpoena duces tecum^ served against telegraph 

companies, which have been considered by courts . . 125 
the writ as served against telegraph companies should con- 
tain what, under the present practice 126 

consideration of the present practice 127 

a party is entitled to relevant evidence in the mind of a 

witness 127 

he is entitled to such evidence only when he does what . 127 
he is entitled to relevant evidence in the documents of a 

witness 127 

is he or a judge entitled, without formality, to see docu- 

'ments brought into court ? 127 
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Sections 
EVIDENCE, — continued. 

distinction between subpcena and suhpcsna duces tecum 

does not entitle 127 

distinction is for the benefit of the witness .... 127 
presence in court of irrelevant evidence does not entitle 127 

fear of false testimony does not entitle 127 

a plaintiff in equity can obtain documents, when . . 127 
a party is entitled on principle to see documents of a 

witness, when 127 

application of this principle to the writs of subpoena 

duces tecum considered by courts 127 

proof of the contents of telegraph messages 128 

primary evidence, what 128 and n. 

secondary evidence, what 128 

the best evidence rule 128 

improper admission of secondary evidence not ground of 

reversal, when ' 128 

the purpose of granting a new trial 128 

"whether the message delivered to a telegraph company or 

that delivered by it is the original 129 

the message delivered to a telegraph company is the origi- 
nal, when 120 

the message delivered by a telegi'aph company is the origi- 
nal, when 129 

both messages may be originals in one action .... 129 
which message is the original depends, at times, upon the 
extent to which a telegraph company is the agent of 

its employer 130 

which message is the original depends, at times, upon 

special agi'eement 131 

secondary evidence admissible, when 132 

proof of destruction of original 132 

secondary evidence, are there degrees of admissibility in ? 133 
the office-book of a telegraph company may contain a 

copy 133 

the office-book of a telegraph company may contain 

simply a memorandum of a message 133 

the message written at one end of the line may be in- 
troduced to prove that written at the other in two 

wavs 133 

the best evidence rule applies only where 134 
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Sections 

EVIDENCE, — continued. 

it does not apply in proving authorization of a message . • 134 

delivery of a message . . . . 134 

delay in delivery 134 

failure to deliver right message 134 
it does apply in proving delivery of wrong message in ac- 
tion for acting thereon 134 

proof of authorization, how 135 

not by delivered message 135 

not by delivered message, although apparently an an- 
swer to an inquiry proved to have been properly 

telegraphed . . . ' 135 

perhaps by delivered message, if apparently an answer to 

an inquiry proved to have been properly mailed . . 135 

proof of delivery, how 136 

presumption of delivery arises, when 136 

admissions by an agent of a telegraph company . . . . 137 

res gestOB 137 

See Statute of Frauds. 



GOODS, 

intelligence not 4, 68 

distinction between, and intelligence 4 

paper may be 4 



INDEPENDENT CONTRACTOR, 

definition 106, n. 

usual meaning of the term • • 106, n. 

employer of, not responsible for negligence 106, n. 

except in certain cases 106, n. 

is a telegraph company one ? 106, n. 

assuming that it is, employer is not responsible for its neg- 
ligence 106, n. 

assuming that it is, can the message which it delivers sat- 
isfy the Statute of Frauds ? 140, n. 

INTELLIGENCE, 

distinction between, and goods 4 

trover will not lie for ... 68 
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JUDGMENT, ^"""^ 

not reversed for improper admission of secondary evidence, 

when ' 128 

LEGAL STATUS OF TELEGRAPH COMPANIES, 

different views of, due to what 1 

stated 1 

considered , 6-10 

(1) a telegraph company is a common carrier 6 

principle of 6 

consequence of % 6 

citation from Parks r. Alta California T. Co., 13 Cal. 

422, for 6 

argument for 7 

(2) a telegraph company is under an obligation to serve 

the public ; it is liable only for negligence .... 8 

principle of 8 

citation from Ellis r. American T. Co., 13 Allen, 226, for 8 

argument for • 9 

(3) a telegraph company is an ordinary bailee for hire . • 10 

principle of .... ' 10 

consequence of 10 

consideration of ... ^ 10 

summary 11 

a telegraph company and a public passenger carrier occupy 

same legal status 11, n. 

they attain it differently 11, n. 

LETTER, 

receiver of, entitled to what 25 

trover will lie for 68 

position of receiver of, differs from that of receiver of tele- 
graph message 108 

is inviolable in the mail 119 

if in answer to another, is admissible as evidence immedi- 
ately 135 

LOCATIO, 

defined 2 

operis mercium vehendarum defined 2 

operis faciendi defined ••... 5 

See Bailment. 
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Sections 

MANDAMUS, 

against a common carrier 16 

against a telegraph company 17 and n. 

MASTER AND SERVANT, 

relationship of, arises when 106 

ma^er liable for torts of servant committed in execution of 

authorized act 106 

relationship of, does not exist between employer and tele- 
graph company 106 

employer not responsible for torts of telegraph company . 106 

NEGLIGENCE. 

definition 36 

a relative term 36 

in the business of telegraphing 36, n. 

gross negligence, logical meaning 37 

legal meaning in certain cases .... 37 
legal meaning generally difficult to deter- 
mine 37 

said to be fraud 37 

ordinary negligence .... 37 
the degrees of carelessness be- 
tween fraud and ordinary 

negligence 37 

in telegraph cases 38 

contributory negligence by receiver of apparently true tele- 
gram 75 

effect of knowledge of regulations or stipulations ... 75 
contributory negligence by receiver of apparently incorrect 

telegram 76 

contributory negligence by sender ........ 75, n. 

See Burden of Proof. 

NOTICES. See Regulations. 

ORDINARY BAILEE, 

for carrying goods 2 

differs from a common carrier, how 2, 10 

in nature of occupation 2 

not in kind of goods intrusted 2 

is of a private nature 2 
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Sections 

ORDINARY BAlLEEy — continued. 

private nature engenders (1) no duty to serve public . . 3 

private nature engenders (2) liability for negligence only 3 

rights and duties of, arise entirely from contract . . . 3, 10 

for bestowing work and labor 5, 10 

is of a private nature ^^ 

rights and duties of, arise entirely from contract ... 10 
a telegraph company not an ordinary bailee of either 

kind 4, 5, 10, 11 

is not intrusted with goods 4, 10 

is of a public nature • . 5, 10 

See Bailment. 

PARALLEL LINES, 
obligations of companies having, toward each other ... 63 

PARTNERSHIP, 

inference of, between two connecting telegraph companies 58, n. 

PASSENGER CARRIER, 

legal status of 11, n. 

legal status of, same as that of telegraph companies . . 11, n. 

POSTAL STATUTES, 
reasons for their enactment 119 

POSTMASTER, 
is not a common carrier 7, n. 

PRIMA FACIE CASE See Burden op Proof. 



REGULATIONS OF TELEGRAPH COMPANIES, 

of two kinds 13, n., 28, 28, n. 

difference between 28, n. 

(1) regulations which become effective upon notice 13, 14, 33, 

92 

they must be reasonable 13 

their reasonableness a question for the court .... 13 

unreasonable, when 13 

rarely onerous upon the public 13 

regulation requiring message to be in writing .... 13 

mutually beneficial 13 

importance of 13 
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Sections 

REGULATIONS OF TELEGRAPH COMPANIES, — con- 
tinued, 
regulation requiring contract to be made at transmitting 

office 13 

regulation requiring prepayment 13 

regulation requiring extra pay for extra work .... 13 
regulation requiring at times the addition of certain 

words 14 

regulation requiring at times autograph signature of or 

power of attorney from sender 14 

regulation requiring disclosure in full of meaning of mes- 
sage 14 

not likely to be set up 14 

regulation refusing to contract, **save subject to delay '* 17, n. 
regulation refusing to assume liability for loss on other 

lines 33 

regulation refusing to assume other liability than the 

message itself discloses 92 

regulation refusing to assume liability for cipher or ob- 
scure messages 92, n. 

(2) regulations which become effective only upon assent 

of employer 28 

what constitutes an assent 28 

they must be reasonable 29 

their reasonableness a question for the court 29 

unreasonable, when 29 

regulations of this (2) kind individually. See Contracts. 

REPRESENTATION, 

false, without knowledge, generally 72 

false, without knowledge by person acting as agent ... 72 
RES GEST^, 
declarations admissible as part of, when 137 

RIGHTS AND DUTIES OF INDIVIDUALS TOWARD 
EACH OTHER, 

the telegraph a means of communicating intelligence solely 102 

differs from mail, how 102 

is useless, where 102 

cannot transmit bills of exchange, &c. . . . 102 
messages received by, of effect of originals, 

when 102, n. 

may cause legal rights and duties to arise . . 103 

18 
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Sectioni 

RIGHTS AND DUTIES OF INDIVIDUALS TOWARD 
EACH OTHER, — conHnued. 
employer is responsible upon his message delivered, duly, 

in writing 103 

such a message equivalent to a postal card 103 

can satisfy the Statute of Frauds . . . 103 

can be a libel 103 

employer is not responsible upon a negligently altered mes- 
sage in England or in Scotland 104 

employer is responsible, generally, upon a negligently al- 
tered message in America 104 

two grounds for this responsibility 104 

(1) one who employs a telegitiph company makes it his 

agent in delivering any message. Considered . . 105 

(2) one who employs a telegraph company is responsible 

for its torts. Considered 106 

a moral ground for tliis responsibility . ..... 104, n. 

employer is not responsible if company is an independent 

contractor 106, n. 

duty to send intelligence can be performed usually by mail 

or by telegraph . . ' 107 

duty to send intelligence can be pei*formed, at times, by one 

only of these means 107 

by which means, depends upon facts and circumstances 

of each case 107 

for instance, upon agreement 107 

upon custom. Notarial protest . . . 107 
upon necessity that the intelligence should 
be in sender's handwriting .... 107 

upon necessity for haste 107 

duty of individual, legally bound to obey orders, upon receipt 

of a telegraphed order 108, 109 

(1) where he has no reason to doubt the genuineness or 

correctness of the order 108 

disregard of telegraphed notice of injunction excusable, 

when, when not i . . . 108, n. 

(2) where he has reason to do so . . 109 

See Contracts by Telegraph. 

RIGHTS AND DUTIES OF TELEGRAPH COMPANIES, 

right to make reasonable regulations ' . . 13, 28 

right to require message to be in writing 13 
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Sections 

RIGHTS AND DUTIES OF TELEGRAPH COMPA- 
NIES, — continued, 
right to require contract to be made at transmitting office . 13 

prepayment 13 

extra pay for extra work 13 

at times, the addition of certain words . . 14 
right to refuse a message illegal or immoral on face ... 15 

a message illegal or immoral in purpose. 

Query 15 

to make an illegal contract 15, n. 

to work on Sunday 15, n. 

to serve an individual where it does not serve 

the public 17 

to serve an individual in the scope of its con- 
tract with the State where it does not serve 
the public in that scope. Query ... 17 
to serve an individual, where its employees 

"strike'* 17, n. 

to sell commercial news to one where it 

sells to the public. Query .... 18, n. 
to sell such news to one where it contracts 

with another not to sell to him. Query 18, n. 
to assume liability for loss on other lines . 33 
to assume other liability than the message 

discloses 91 

no right to require autograph signature of, or power of 

attorney from, sender 14 

full disclosure of meaning of message 14 

individual to employ it 18 

duty to contract to serve upon compliance with reasonable 

conditions 18 

fairly and in good faith 18 

at a reasonable rate, or less than that 18 and n. 

statute imposing, declaratory 18 

must provide proper and sufficient means to perform . . 18 

cannot justify breach (»f , when 18 

distinction between refusal outside of, and one within, 

scope of business 18, n. 

can justify breach of , when 18 

must inform if unable to perform • 18 

does it generate a duty to person addressed ? . . . . 66 
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Sections 

RIGHTS AND DUTIES OF TELEGRAPH COMPA- 
NIES, — continued. 

duty to State 17 and n. 

does it generate a duty toward one who wishes to employ 

a telegraph company ? 17 and n. 

does it generate a duty toward the person addressed ? . 66 

See Commercial News ; Connecting Telegraph 
Companies ; Contracts ; Regulations. 



SPECIAL CONTRACTS. See Contracts. 

STATUTE OF FRAUDS, 

material parts, 4th and 17th sections of English statute 188, n. 

may be satisfied in writing by a memorandum . . . . 138 
the message delivered to a telegraph company can be a 

memorandum 139 

a memorandum in the nature of an admission .... 139 

writing the message a voluntary act 139 

* the message delivered by a telegraph company can be a 

memorandum to what extent ? 140 

assuming that a telegraph company is an independent con- 
tractor, can the message which it delivers satisfy the 

statute ? 140, n. 

whether either message satisfies the statute depends upon 

what '..... 141 

signature, if intended to be obligatory, may occur where 141 
signature by agent of undisclosed principal . . . 141, n. 

memorandum may be made, when 141 

may be contained in what 141 

must show what . . • 141 

sufficiency of memorandum determined by proof of oral 

contract 141 

may be satisfied by contract in wnting 138, 142 

did not affect such contracts , . . 142 

contract in writing, what is . . 142 

cannot be varied by oral evidence . . 142 

what is not 142 

as a memorandum 142 

STATUTE OF LIMITATIONS, 
stipulation for presentation of claims within certain time is 

not opposed to 84 
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Sectioxu 
STATUTE OF LIMITATIONS, — cordinued. 
action of tort can be brought, without other notice, at any 

time within 75 

STIPULATIONS. See Contbacts. 

'* STRIKES,'' 

by employees of common carrier 17, n. 

by employees of telegraph company 17, n. 

SUBPCENA DUCES TECUM. See Evidence. 

TELEGRAPH, 

definition 1 

differs from mail, how • 102 

a means of communicating intelligence solely 102 

is useless, where 102 

cannot transmit negotiable instruments 102 

may cause legal rights and duties to arise 103 

is indispensable 73> 119 

TELEGRAPH BLANKS, 

day-message blank 48*, n. 

night-message blank (old form) 48, n. 

night-message blank (new form) 48, n. 

companies overreach themselves perhaps by such blanks . 48, n. 

TELEGRAPH COMPANY, 

definition 4 

not a bailee 4 

resembles in its purposes a bailee of the locatlo operis mer- 

cium vehendarum class 5, 11 

does not resemble in its purposes a bailee of the locatio operis 

faciendi class 5 

resembles in its nature a common carrier . . . . 5, 11, 45 
does not resemble iu its nature an ordinary bailee for hire . 5, 11 

is of a public nature 5, 11, 45 

two reasons therefor 5 

is the agent of its employer, to what extent 105 

is it the servant of its employer? 106 

is it an independent contractor ? ........ 106, n. 

See Actions; Agent; Bailment; Burden of Proof; 
Commercial News ; Conditions ; Connecting Compa- 
nies ; Contracts ; Damages; Eminent Domain ; Evi- 
dence ; Legal Status; Regulations; Rights and 
Duties. 
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Sections 

TELEGRAPH MESSAGE, 
tangible parts of, may be termed ' * goods, ' ' and can be bailed 4 
U tangible parts of, not bailed, bat given to telegraph company 4, 25 

V telegraph company receiving, entitled to what . . . . 4, 25 

position of receiver of, differs from that of receiver of letter 108 
inviolability of, in hands of telegraph company, generally . 25 
t^ inviolability of, in hands of telegraph company, served 
U with legal process 117-121 

b TORT, 

•.^ action by receiver for delivery of false telegram is 71, 71, n. , 74, 75 

action of, can be brought without other notice within the 

Statute of Limitations 75 

individual cannot exonerate himself from liability for, by 

i^ contract with another 74 

pf. individual cannot exonerate himself from liability for, by 
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[<!' showing injured person has a remedy against another . 78 
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WORDS AND PHRASES, 

'* transmission '* 40 

at common law 40 

by Indiana statute 40, n. 

*' transmission or delivery, or from non-delivery "... 40 
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